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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the District Court erred in ruling that action 
taken by the Civil Aeronautics Administration in enforcing 
an admittedly valid regulation was illegal, which ruling 
was induced by the continued reliance by the court upon 
a critical fact previously assumed by this Court to be true 
for the purpose of a motion to dismiss but subsequently 
totally disproved at the trial. 

2. Whether the District Court erred in failing to make 
any finding with respect to the crucial issue as to whether 
appellee’s conduct caused congestion on the Washington 
National Airport or interfered with Airport management. 

3. Whether the District Court erred in failing to con¬ 
clude that appellee engages on the Airport in commercial 
operations prohibited by regulation and in failing further 
to conclude that appellee’s activities there constitute the 
rental of driverless cars. 
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©ntteb Stated Court of Appeals! 

FOB THE DISTBICT OF COLUMBIA CIBCUIT 

No. 13,224 

Chables J. Lowen, et al., appellants, 

v. 

Habby Fbiend, d/b/a Hertz Driv-Ur-Self System, Licensee, 

APPELLEE, 

Avis Eent-a-Cab System, et aL, intebvenobs 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District Court 
in favor of plaintiff-appellee and against defendants- appel¬ 
lants. In the lower court appellee asked for declaratory 
judgment, for a writ in the nature of mandamus, and for 
injunctive relief. 

This Court has jurisdiction pursuant to 28 U.S.C., Section 
2191. 

statement of the case 
a. Preliminary Proceedings 

On September 3,1954, appellee filed a complaint alleging 
substantially the following facts. Appellee 1 is a licensee 
of the Hertz Driv-Ur-Self System. A substantial part of 

1 Hereinafter generally referred to as “Hertz”. 

0) 
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its business is the renting of driveless cars to persons 
arriving at the Washington National Airport who have 
made reservations through Hertz System offices in other 
cities, through travel agencies, through airlines, or through 
direct requests by letter, telephone, or telegram. Hertz 
personnel use only public facilities of the Washington 
National Airport in effecting delivery of cars pursuant to 
these reservations and arrangements. In 1949 and 1951, 
the Government, 2 pursuant to contract, granted a non¬ 
exclusive concession to Warren E. Avis, 3 a competi¬ 
tor of appellee, for the operation of a rent-a-car system 
at the Airport. At the same time appellee also operated 
at the Airport without a similar agreement. In 1954 ap¬ 
pellee submitted a bid first for a non-exclusive rent-a-car 
concession at the Airport, then for an exclusive concession. 
The Government informed Avis of the terms of Hertz’ bid 
which was then met by Avis, and Avis as a result was 
awarded an exclusive concession contract. In that contract 
the Government agreed not to grant to anyone rights 
similar to those granted to Avis and not to “ permit any 
rental of driverless cars on the airport except by the 
contractor”. The complaint charged that disclosure of 
Hertz’ bid to Avis constituted an unlawful interference 
with Hertz’ property rights, a tort, and an excess of the 
authority conferred upon the Administrator and the Di¬ 
rector by the statutes and the Constitution of the United 
States. Further it was contended that the contract with 
Avis was illegal in that it was entered into without previous 
advertising for proposals, as required by 41 U.S.C. § 5 
(1952), and that in a malicious attempt to injure Hertz’ 
business, the Administrator and the Director in various 
ways interfered with Hertz’ business including the barring 


2 Originally, Frederick B. Lee, Administrator, Civil Aeronautics 
Administration, and Bennett H. Griffin, Director, Washington Na¬ 
tional Airport, were defendants to this action. Subsequently 
Charles J. Lowen, the new C.A.A. Administrator was substituted 
for Frederick B. Lee. For the sake of convenience, the defendants 
will usually hereafter be referred to as the “Government”. 

3 Hereinafter referred to as “Avis”. 
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of Hertz from public facilities at the Airport, in excess of 
the authority conferred upon the Administrator and the 
Director by 7 D.C. Code §§ 1302 et seq. Irreparable injury 
was alleged to have resulted as a result of the Government’s 
actions. 

The complaint asked for the following relief: (1) a judg¬ 
ment nullifying the Government’s contract with Avis or 
at least abrogating it to the extent that it barred Hertz 
from delivering driverless cars pursuant to reservations 
made elsewhere than at the Washington National Airport; 
(2) a writ of mandamus compelling appellants to comply 
with the requirements of 5 U.S.C. §5; and (3) an injunc¬ 
tion restraining appellants from interfering in any manner 
with Hertz’ fulfillment of arrangements for driverless cars 
made elsewhere than at the Washington National Airport, 
including restraint from arresting Hertz drivers when 
they seek to deliver cars, execute documents, and make 
the transactions necessary to complete prior arrangements 
and reservations, and from requesting airlines to refrain 
from cooperating with Hertz in giving service to its cus¬ 
tomers or in paging such customers. App. 1-9. 

Hertz also filed a motion for preliminary injunction and 
for temporary restraining order, and the latter was granted. 

On September 16, 1954, the Government moved to dis¬ 
miss the complaint on the grounds (1) that it failed to state 
a claim upon which relief may be granted and (2) that the 
Court lacked jurisdiction over the subject matter. Attached 
to the motion was an affidavit of Bennett H. Griffin, Director 
of the Washington National Airport, wherein Mr. Griffin 
stated inter alia that Hertz’ contracts for the rental of 
driverless cars were frequently signed on the Airport; that 
delivery of the cars and payment for their rental is made 
on Government premises; that Hertz has used the Airport 
public address system for the paging of its customers; and 
that the Government never prevented Hertz from deliver¬ 
ing cars to customers who had made arrangements for 
delivery at points other than at the Airport. Further at¬ 
tached was the Agreement between Avis and the United 
States for the operation of a rent-a-car concession at the 
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Airport; a letter dated July 23, 1954, from Mr. Griffin to 
appellee; and Airport regulations governing the use of the 
Airport public address system. 

On September 28,1954, Friend, licensee of Hertz, filed an 
affidavit setting forth the following facts. Persons desiring 
a Hertz car when they arrive at the Airport customarily 
make the necessary arrangements at their points of origin, 
either at Hertz offices, at travel agencies, or at airline offices. 
When the customer arrives the car is sent by the local 
Hertz office to the Airport. A brief message is broadcast 
over the public address system paging the customer. The 
number of public address announcements totals approxi¬ 
mately 3 or 4 per day. WTien contact is established between 
the passenger and the Hertz agent the passenger signs a 
paper which contains a record of the terms of the rental as 
previously explained. If he has a credit card no further 
formalities are required; if not, he hands a deposit to the 
Hertz agent. The entire transaction may take from one to 
five minutes and is merely performance of the agreement 
reached earlier at the passenger’s point of origin. An 
affidavit was also filed on behalf of Hertz by Joseph J. 
Stedem, Vice President of Hertz System, Inc. He stated 
that Hertz operates a nation-wide system of automobile 
rental. The success of the system is largely due to its 
advance reservation arrangements. Hertz conducts a na¬ 
tional advertising program, primary emphasis being given 
to the tie-in between air and rail travel and automobile 
rental. The advance reservation system requires a pro¬ 
cedure whereby there is available either easily identifiable 
counter space or reasonable use of loudspeaker facilities; 
further there is a necessity for the customer’s signature 
on at least one document in the nature of a rental contract 
or receipt. Any departure from the procedure established 
would destroy or seriously impair the advance reservation 
system and have a serious effect upon Hertz operations. 

On September 30, 1954, the District Court granted the 
Government’s motion to dismiss, on the ground that Hertz 
had no standing to sue and that therefore its complaint 
failed to state a claim upon which relief may be granted. 
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And its motion for preliminary injunction was declared 
moot. 

b. The Opinion of this Court 

Upon that record, Hertz appealed to this Court, and on 
March 17,1955, the Court entered a judgment reversing the 
case and remanding to the District Court for trial. The fol¬ 
lowing points were made in the opinion: 4 

(1) Hertz has no standing to sue to invalidate the con¬ 
tract between the Government and Avis on the ground that 
it violates the advertising requirements of 41 U. S. C. §5; 

(2) Hertz has no right to attack the Avis contract on the 
ground that it was the result of a tortious interference with 
the contract-making process, since the final selection of a 
contractor involves discretion and is not subject to judicial 
review; 

(3) On the basis of the complaint and the affidavits sub¬ 
mitted by the parties the Court was obliged to assume for 
the purposes of that appeal the following facts as true: 

(a) The transaction by which the formalities of 
rental at the Airport are completed takes no more than 
five minutes; 

(b) Only three or four calls per day are made by 
airlines over the public address system at Hertz’ 
request; 

(c) Hertz makes use only of the public spaces of the 
Airport; 

(d) Hertz does not solicit business at the Airport; 

(e) Prior to July, 1954 the Government did not con¬ 
sider that its regulations prohibited or restricted the 
right of Hertz to deliver cars as it is now delivering 
them; 

(f) The contract with Avis does not in terms pre¬ 
clude Hertz from delivering cars to customers who 
have made arrangements for such delivery prior to 
their arrival; 


4 For the convenience of the Court, that opinion is reprinted in 
the Appendix, at pp. 10-18. 





(g) The Government is not seeking to ban deliveries 
of cars by Hertz where the delivery does not involve 
the execution of a document or receipt or the payment 
of a deposit; 

(h) Hertz’ use of public space at the Airport does 
not unduly congest the premises and does not interfere 
with its proper administration; 

(i) Hertz’ permitted delivery of cars for a number 
of years prior to 1954 without the present restrictions 
indicates strongly that the restrictions are related not 
to the proper administration of the Airport but to the 
Avis contract; 

(j) It is doubtful that the acts performed by Hertz 
constitute the rental of driverless cars on the Airport. 

(4) Based on those assumed facts the Court ruled 

(a) The Government is interpreting the regulations 
adopted for the administration of the Airport in an 
arbitrary and capricious manner; 

(b) The restrictions imposed by the Government 
exceed the terms of the Avis contract; 

(c) The Government’s actions prevent Hertz from 
using public facilities open to any citizen: 

(d) Therefore the restrictions imposed are beyond 
the power of the officials concerned and maybe enjoined 
either under the Administrative Procedure Act or un¬ 
der the Court’s general equitable powers. 

On June 28, 1955, Avis Rent-A-Car System, Inc., and the 
National Trunk Rental Co., Inc., moved for leave to inter¬ 
vene in this case, and the motion was granted on July 27, 
1955. 

On July 1, 1955, appellants filed their Answer. An affi¬ 
davit of Col. Bennett H. Griffin, Director of the Washington 
National Airport wras filed on July 7,1955, wherein he swore 
that as early as April 25, 1951, he had informed Hertz’ 
attorney and a member of Hertz’ firm that Hertz had been 
engaging in activity in violation of Airport regulations. 
He further stated that the Government never conceded that 
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Hertz has the right to conduct a business on the Airport, 
and that the attempts to settle differences without judicial 
intervention did not constitute acquiescence in the actions 
of Hertz. He further stated that approximately 547 sched¬ 
uled airline arrivals and departures operate on the Airport 
every day; and approximately 68 announcements are made 
over the public address system every hour, or up to 120 an¬ 
nouncements per hour in peak periods. 

On July 25,1955, the intervenors filed their answer and a 
counterclaim for an injunction to prevent Hertz from 
operating a business of renting driverless cars at the Air¬ 
port, including the following acts: use of paging facilities; 
negotiating and executing car rental contracts on Airport 
property; delivering cars for persons who have not prior 
to arrival at the Airport made binding contracts for rental. 

On August 11, 1955, an affidavit by Robert F. Kimberk, 
an official of the National Truck Rental Co., was filed 
wherein he averred that at the Friendship Airport, Mary¬ 
land, where Hertz has an exclusive concession. Avis is abso¬ 
lutely prohibited from delivering rental cars or executing 
contracts on airport property; that the same applies to 
Union Station in Washington, D. C. where Hertz has an 
exclusive concession. In both places, where a passenger 
has an Avis reservation Avis must pick up those passengers 
by courtesy car, drive them to the Avis office in town, and 
there execute the contract and deliver the car. George L. 
Coleman and Ferd Friend on behalf of Hertz filed affidavits 
contradicting Kimberk *s affidavit. 

On August 11, 1955, the District Court denied inter¬ 
venors ’ motion for a preliminary injunction, and the case 
was advanced for trial. 


c. The Trial 

Trial started on October 27, 1955, before McLaughlin, J. 
Harry Friend, appellee herein, testified that he has had 
a franchise from the Hertz Rent-a-Car System since 1932. 
R. 85. That franchise presently includes Washington, D. C. 
and the Airport. R. 86. He started, on rare occasions, 
to deliver cars to the Airport in 1949. R. 86. Reservations 


8 


are made through travel agencies, branch offices, long dis¬ 
tance telephone calls, telegram, letter, reservation form, 
airlines, and from local business offices. National adver¬ 
tising, to which he contributes, stresses tie-in between air 
travel and rent-a-car at destination. R. 90. When a res¬ 
ervation is received, inquiry is made as to the arrival of 
the plane, and a rental agreement is drawn up, which the 
employee who delivers the car takes with him. R. 91-94. 
The employee is instructed to park the car on the parking 
lot, proceed to the ticket counter of the respective airline 
and either await the arrival of the customer or have him 
paged over the public address system. R. 95. The custo¬ 
mer is requested to exhibit a charge card if he has one, and 
if not, to make a cash deposit, and further to show his driv¬ 
er’s license. R. 97. In every case he is required to sign a 
rental agreement. The Hertz employee picks up the car at 
the parking lot, drives it up to the platform outside the 
Airport baggage room, and turns it over to the customer. 
R. 96. After use, the customer returns the car either at 
the Hertz office in Washington or at the Airport. In the 
latter case, he either calls in to the Hertz office when he 
arrives at the Airport, or he leaves the car on the Airport 
on the parking lot. R. 99-100. 

Some of the reservations which Hertz gets for the deliv¬ 
ery of cars are made by airline employees. R. 102. Rental 
agreements are entered into at the Airport itself where a 
prior reservation did not reach Hertz’ office, where the cus¬ 
tomer was unable at the Airport to obtain a car from the 
rent-a-car concession, or where he is used to Hertz service 
and desires that type of car. R. 106. If such an arrange¬ 
ment is made, the Hertz employee drives the car right up to 
the platform in front of the baggage room and there goes 
through the usual procedure with the customer. R. 107. 

There has been a continual increase in car deliveries to 
the Airport from 1949 until the time of trial. R. 108. 
Deliveries by advance reservation are by far larger in per¬ 
centage than the deliveries as a result of telephone calls 
from the Airport. The accounts for the two are not segre¬ 
gated, however. Annual gross volume of business to the 


Airport would be in excess of $35,000 to $40,000. It is an 
expanding business. R. 109. 

When a customer returns a car at the Airport, he either 
leaves it at the parking lot, turning the keys over to some¬ 
one at an airline counter, or he leaves it directly with an 
employee of Hertz at the Airport. R. 129-130. Returns 
of cars to the Washington office predominate by far over 
returns to the Airport. Cars left at the parking lot by a 
customer are not rented out from there but are returned 
first to the Washington office. R. 131. 

About July 23, 1954, the witness received a letter from 
B. H. Griffin, Director, Washington National Airport. R. 
147. This letter states that “in view of our regulation and 
in view of our contractual obligations with Avis” we cannot 
accept your suggestions concerning the conditions to govern 
Friend’s use of Airport. “We have offered to allow your 
agent access to the Airport and the Terminal Building” 
under certain conditions, but Hertz has made no request 
for space; instead its agents simply go on performing acts 
“that constitute the transactions of business on the Airport 
and a violation of our regulations.” Certain conditions 
were stated, pursuant to which Hertz could operate at the 
Airport, and Hertz was again cautioned to remind his 
agents not to violate the regulations under threat of pros¬ 
ecution. R. 148-152. Friend’s comment was that it would 
not have been feasible to comply with the proposed condi¬ 
tions. R. 152. Within a week after receipt of the letter an 
employee of Hertz was arrested at the Airport. R. 153. 
Counsel for Hertz then read a portion of a deposition by 
Bennett H. Griffin , Airport Director, as follows: The pub¬ 
lic address system is indirectly paid for by the airlines. It 
is not for the general use of the public. The airlines and 
the Government are the only one’s who use it. The cost 
of maintenance and operation is allocated among the air¬ 
lines like all other costs. The system is used to announce 
departure and arrival of aircraft, and also to request pas¬ 
sengers to come to airline desks. Persons who are to meet 
incoming passengers whom they do not know by identity 
may ask that such passenger be paged over the svstem. R. 
156-159. 
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Marilyn G. McDonald, shorthand reporter, testified that 
on October 5, 1955, at the direction of counsel for Hertz, 
she was at the Airport from 8:45 a. m. to 5:00 p. m. E. 163. 
She transcribed the announcements over the loudspeaker 
from 9:30 a. m. to 12:30 p. m. and from 2 to 5 p. m. The 
transcript made was incomplete in detail because of the diffi¬ 
culty in understanding. R. 165. During half hour periods 
observed by the reporter the periods of use varied from 2 
minutes 49 seconds to 8 minutes 38 seconds, and periods of 
non-use from 21 minutes 2 seconds to 28 minutes 59 seconds. 
R. 180. 

Harry Friend resumed the witness stand for cross exam¬ 
ination and he testified that if a car meets a customer at the 
Airport, time is marked on contract by an agent. The 
same is true with respect to the driver’s license number. 
R. 186. If a person does not have a national credit card, 
he fills out an application blank at Airport, the number of 
which is entered on contract. If the customer had previously 
done business with Hertz, the agent would call in the Wash¬ 
ington office for his number and fill it in at the Airport. The 
employee also fills in a “will return at” column at the air¬ 
port. R. 187-190. In front of the Airport baggage room, 
as car is turned over, the customer is asked to initial that 
spare tire, tube and wheel, is in the trunk of the car. R. 191. 
No paper other than the contract and the application form 
are filled out by the customer in obtaining a car at the Air¬ 
port. No paper other than an identical contract and ap¬ 
plication form are filled out by the customer in renting a car 
at the office in Washington. R. 192-3. 

Hertz pays a ten percent commission to travel agencies, 
hotels, hotel employees, etc. that make reservations for one 
of its cars. It pays nothing beyond the regular parking fee 
to the parking lot concessions. R. 205, 208. Customers who 
return cars park them in the parking lot, leave the keys 
and the parking ticket at the airline counter, and a Hertz 
agent later picks them up and pays the parking fee. R. 
216-218. When the rental is to be in cash a Hertz agent 
comes out in person and either receives additional amounts 
of money or gives some deposit back. R. 220. When the 
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contract contains receipts for gasoline the customer is cred¬ 
ited with the amount involved. This, too is done at the Air¬ 
port. R. 231-232. 

There is clear indication that cars after being returned by 
one customer are being left on the Airport parking lot for 
several hours and then rented to another customer without 
ever leaving the Airport, R. 273-4, 233-8, 253-6, 269, 258-260, 
although Hertz denies that this was ever done. Sometimes 
cars are not returned to the parking lot but are left at the 
platform in front of the baggage room where a Hertz agent 
picks it up, and, if necessary, collects the charge. R. 239- 
240. On a number of contracts telephone calls are made 
for the rental from someone at the Airport. R. 242, 247. 
Information as to the time a car is turned over, the mileage 
and other pertinent information, are written into the con¬ 
tract there. R. 250. The contract may be modified at the 
Airport. R. 270-271. Also at the airport information is 
entered as to when the car will be returned, computa¬ 
tion as to refund is made, copies of the contract are given to 
customers, copies are conformed to originals, and insurance 
matters are agreed upon. R. 250-253, 277. Hertz does leave 
cars overnight at the Airport parking lot for early morn¬ 
ing reservations, R. 269-270, 336, and if the reservation is 
cancelled, the car may be rented the next morning to an¬ 
other customer. R. 337-338. 

In September, 1955, Hertz had an Airport business of 
approximately 200 to 225 rentals. R. 280. Business has 
progressively increased from exceedingly little in 1949 to 
substantial at present. R. 282. 

Airport officials from time to time informed Hertz that 
the acts performed at the airport constituted a violation of 
the regulations and requested it to cease and desist, but as a 
result of those letters he did nothing. R. 286. 

Around May 1953 or 1954, Hertz for a period of about 
three weeks had a modified policy in effect whereby cars 
were turned over to the customer off the Airport. R. 288- 
289. 

Defendant’s exhibits 45, 46, and 47, indicate that as far 
back as May, 1953, the Airport officials made it clear to 
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Hertz that its Airport activities constituted violations of 
the regulations, and asked him to cease and desist. The 
witness conceded that even prior to July, 1954, there were 
difficulties between Hertz and the Airport, but there was 
then no actual enforcement of the rules. E. 293. Neither 
he nor his agents were ever explicitly given consent to per¬ 
form the acts which they do perform on the Airport. R. 
293. 

A Hertz vehicle can be secured by a phone call from the 
Airport. The rental agreement would not show whether 
the phone call was made by a customer or by a Hertz agent. 
R. 319-320. After July, 1954, definite instructions were 
given to the agents not to make calls for potential custom¬ 
ers but to let the customer call for a rental. R. 322-323. 
Friend had been on the Airport only about three times in 
the last year; his knowledge of the practices of the agents 
comes only from his assumption that they follow instruc¬ 
tions. R. 324. At no time since July, 1954, has Hertz so¬ 
licited business at the Airport. A full year prior to the 
execution of the Avis contract he had been apprised of 
the fact that his operations at the Airport were considered 
to be a violation of the regulations and was told that if he 
did not cease and desist some action would be taken against 
him. R. 349. 

Emmit James Jenkins, employee of Hertz, testified that 
when delivering cars he parks them in the public parking 
lot, then has an airline page the customer over the public 
address system. R. 379. He carries a rental agreement with 
him which the customer signs on any hard surface at the 
Airport. R. 381. Jenkins was arrested at the Airport, put 
up a $25 bond, and subsequently the case was dismissed. 
When arrested he was giving a customer a car at the loading 
zone next to the baggage room. He did nothing different 
that day than what he had done theretofore. R. 387-388. 
On cross examination he stated that when picking up cars 
at the Airport he proceeds there by motorcycle. At the Air¬ 
port he fills in the time the car is turned over to the cus¬ 
tomer and the customer’s driver’s license. The customer 
initials that the spare tire is in good condition, then Jen- 
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kins gets the car, brings it to the baggage room loading 
zone and shows the tire to the customer. R. 393-394. If 
customer does not have a charge card Jenkins asks for 
and gets a deposit and fills out a card. R. 395-396. In¬ 
surance arrangements, too, are made at the Airport. When 
there is a sign or barrier across the entrance to the parking 
lot with the instructions “Lot full” he is still allowed in. R. 
399-400. When a customer does not show up and he calls 
the office to report that fact, the office sometimes tells him 
to wait for another flight on which they have another call. 
R. 400. He then erases the name of the first customer and 
substitutes the new one. R. 401. When customers return 
cars he meets them in the parking lot or at the unloading 
zone in front of the baggage room in the loop of the road¬ 
way. R. 406. That place is not a parking area but loading 
of baggage is allowed there. R. 408. When he goes inside 
the building or when he picks up a car, he leaves his motor¬ 
cycle on the parking lot but he is not charged for that. R. 
410-411. Before the arrest he quite often paged customers, 
and, if a person came up to him because of his Hertz cap 
he would call the office for a car for him. R. 414. Also, if 
the person who made the reservation did not arrive, and 
another came up to him to rent a car, he called the office, 
and they gave permission to rent the car to the new cus¬ 
tomer. R. 418. 

He quite frequently heard and still hears the word 
“Hertz” or “Hertz representative” over the public ad¬ 
dress system. Cars have been rented to persons without 
out-of-town reservations. R. 420. Before the arrest, he 
would himself call the office to get permission to rent a car 
to one without reservation. After July, 1954, the office in¬ 
structed him to have the customer make the call. R. 421. 
The procedure is not different if car is out on parking lot 
overnight as at any other time. R. 423. 

On redirect and recross examination the witness exhibited 
some confusion as to whether he ever directed customers to 
call the Hertz office personally from the Airport. R. 425- 
426. 



With that the appellee rested and the Government moved 
for judgment. The motion was denied. R. 439. 

Frank L. Wright, manager of Parker & Co., aviation in¬ 
surance brokers, testified for the Government that he works 
at the Airport. His firm has three counters there. In 1953 
he complained to Airport Director about Hertz employees. 
R. 442. Hertz people frequently would lean against the 
insurance counter waiting or filling out contracts, so as to 
congest the counter space. R. 442-444. That practice con¬ 
tinued even after he complained to the Hertz employees. 
R. 446. 

Within the last month, a passenger asked him for the 
Hertz service. He directed him to Avis. The passenger 
said he would go there. Within 1-2 minutes he came back 
with two Hertz men. They filled out the sales contract on 
the counter. R. 447-448. There probably would not have 
been enough time between the time the passenger left his 
counter until he came back with the Hertz men for anyone 
to make a telephone call. R. 450. On cross examination 
the witness said that the passenger ini question probably did 
not have a Hertz reservation since he was willing to take 
an Avis car. R. 451, 455. Frequently, and for considerable 
periods of time, Hertz men stay around the vicinity of his 
counters. They may be loitering for an hour or more. 
R. 461. He made his first complaint in the first part of 1953. 
He probably made other complaints between that time— 
the last one in September, 1955. He requested Hertz men 
time and again not to use his counters. He did not make a 
complaint to the Hertz Washington office, however. R. 461- 
466. 

Paul F. Steiner, Deputy Director, Washington National 
Airport, testified that Hertz representatives are identifiable 
by a cap with the name' “Hertz” on it and shirts or jackets 
with the name “Hertz” in letters approximately 15 by 15 
on the back. R. 472. In 1953 he had discussions with repre¬ 
sentatives of Hertz relative to the conduct of their agents. 
He advised Mr. Ferd Friend and Mr. Koplovitz, attorney 
representing Hertz, that the Airport regulations prohibited 
the conduct of business on the Airport without approval of 
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the Airport Director and that their activities were con¬ 
sidered as conduct of business. R. 473. He personally has 
observed an airline representative page a Hertz customer, 
and a Hertz man use a Capital Airlines stamping machine 
on the counter to stamp a contract, to sign a contract, and 
to turn a car over to the customer at the loading zone. At 
other times, Hertz men used the insurance machine to 
sign contracts; or the American Airlines counter. R. 474. 
At the place where Hertz loads his passengers there is 
a sign “No parking. Reserved for passengers. Load¬ 
ing 5 minutes. Driver must remain with vehicle.” The 
roadway is exceptionally heavily travelled; it definitely 
is congested. R. 474-A. Hertz cars are parked there as well 
as in other areas not permitted for parking, such as the 
crosswalk leading to the Terminal Building, and in the only 
lane usable by the general public next to the baggage room. 
R. 475. There is congestion around the entrances and 
exits to the public parking areas. R. 475. He has made 
representations to a Hertz employee to the effect that he 
was in violation of the regulations. R. 475-476. Avis is 
not permitted to use the public address system. R. 476. 
Occasionally Western Union is permitted to use it for an 
urgent message. The system carries probably more than 
100 announcements per hour. He has had continuous meet¬ 
ings with the air carriers calculated to reduce the load on 
the system because of the heavy use and because it some¬ 
times was impossible to make announcements. R. 477. 

There has been an increase in the drive-ur-self business 
at the Airport. The problem presented by Hertz to Airport 
officials has increased through the years. R. 478-479. The 
proper administration of the Airport has been adversely 
affected by Friend’s operations, in that the administration 
would like to be able to control business on the premises, in 
that they object to agents of businesses occupying seating 
space reserved for the public, in that facilities are used that 
are otherwise rented to ocncessionaires. R. 479. The park¬ 
ing problem has been tremendous and the public has re¬ 
ported that at times it has been impossible to find a legal 
space to park. R. 479. 
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On cross examination he stated that he had seen cars 
other than Hertz cars in prohibited parking areas. As con¬ 
cerns the use of the public address system he was testifying 
from recollection and his estimation as heard from his 
window. R. 480. 

Ernestine Jones, supervisor at Parker & Co., insurance 
company at the Airport, testified that she supervises all 
three counters of the company. On October 23, 1955, she 
heard four passengers discussing the fact that their flight 
was late and that therefore they would prefer renting a car 
so as to drive to Norfolk. A Hertz representative ap¬ 
proached them and asked them if they were interested in 
renting a car. They had not spoken to the Hertz man before 
he approached them. The witness did not know what hap¬ 
pened after the Hertz man talked to the passengers; they 
began to talk and then just strayed from the counter. R. 
484-487. 

Hertz men usually contact a girl not in Hertz uniform 
and confer with her while on the Airport. 

On cross examination she testified that she did not know 
whether or not prior to the overheard conversation the 
Hertz man had been in conference with the four passengers, 
but if the men had reserved a car they would not have been 
thinking about getting one. R. 491. 

The Government rested. 

The Intervenor Avis showed through Philip N. Davison, 
Jr., investigator with an Investigation Service, that in June 
of 1955, one could inquire at the American Airlines desk as 
to where a Hertz car could be obtained, that an airline em¬ 
ployee would then make a call over the public address sys¬ 
tem “Will the Hertz representative please come to the 
ticket counter, American Airlines/ * and that five minutes 
later a Hertz man would come and procure a car from 
Washington, without a prior reservation. R. 515, 519. 

On rebuttal Hertz put on Wilson Smith, garage man at 
Hertz. He testified that prior to July, 1954, when at the 
Airport, he would call to the Washington office if the cus¬ 
tomer had a reservation, but not after that time. He always 
told the customers they had to call the Hertz Washington 
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office. R. 542. In response to a question as to whether he 
called the Washington office for delivery of the car for 
Davison he responded that he had not called for anyone 
since July, 1954. R. 544-545. On cross examination he 
conceded that he had handled as many as eight contracts 
at the Airport without returning to the office, and that he 
might stay on the Airport as long as four hours. R. 549-550. 
Some of the time he would write contracts, the remainder 
he would chat or read on a davenport in the Airport build¬ 
ing. R. 551,568. It is possible but not probable for as many 
as four or five Hertz men to be on the Airport at any one 
time. R. 572. 

As concerns the car rented by Davison, it was brought to 
the Airport for someone else who had a reservation but did 
not appear. R. 560. 

When the parking lot is full and the barrier is up, Hertz 
cars are permitted to go in through the exit or the barrier 
is moved for them. R. 561-562. 

Frank, J. Max, president of the National Truck Rental 
Co., in Washington, testified for Intervenor Avis that his 
company operates the Avis franchise at the Airport under 
a contract which provides that the Government will not 
grant to anyone else rights similar to those granted Avis 
for the operation of a rent-a-car business or concession, and 
will not permit any rental or driverless cars on the* Airport. 
In April, 1955, the rights under the contract were assigned 
to Avis Rent-A-Car System, Inc., and the witness* company 
was appointed their agent. The July 16, 1954, contract 
differed from preceding contracts in that it gave the con¬ 
cessionaire the right exclusive of all others to operate the 
car rental concession at the Airport. 

The average car rental is worth approximately $30.00. 
Based on that figure and the figure of $35,000 gross listed 
by Mr. Friend, there would be 3% agreements per day. He 
estimates the Hertz business at the Airport at $100,000 
i annually. R. 588-589. Neither the Government nor the 
Airport management nor any member of the traveling 
public ever complained of the service rendered by Avis. 
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Avis is paying for the concession an annual minimum guar¬ 
antee of $31,500 and 15^% of the gross revenue in excess 
of $200,000. Avis was injured and hurt by the activities of 
Hertz in that Hertz’ business reduces Avis’ potential busi¬ 
ness by that amount, and also in that good will is lost by 
its failure to maintain its exclusive features insofar as out¬ 
siders are concerned. It is embarrassing, particular in 
relation to the airlines, from which they derive a great por¬ 
tion of their business. R- 592. 

Counsel for Hertz proffered to show that Avis many times 
asked Hertz to fulfill requests for cars when it was out of 
them. In the first year of Avis’ contract it did not make the 
$200,000 of the minimum guarantee. Avis gives 24-hour 
service. 

d . Decision 

On November 8, 1955, the judge issued “Statement of 
Issues, Findings of Fact, and Conclusions of Law.” In it 
he declared that as between Hertz and the Government the 
issues were: (1) whether the acts performed by Hertz con¬ 
stitute the rental of driverless cars, (2) whether the Gov¬ 
ernment is interpreting the regulations in a capricious and 
arbitrary manner so as to prevent Hertz from using public 
facilities open to any citizen, (3) whether Hertz is being 
subjected to unreasonable restrictions, and (4) whether the 
Government is acting reasonably in the exercise of its 
broad powers. He found in the negative on the first issue, 
in the affirmative on the second issue, in the affirmative on 
the third issue, and in the negative on the fourth issue; all 
four findings being subject to the qualification, “except if 
and when” the delivery of cars by Hertz involves interfer¬ 
ence with the business of the Airport by congestion or delay 
as a result of physical occupation of space, or involves in¬ 
terference with the business of the Airport as a result of 
the execution or delivery of documents connected with the 
rental transactions. As between Hertz and the Intervenor 
Avis the court found that Hertz had solicited business at the 
Airport and consequently damaged Avis. App. 28-32. 

An order was filed enjoining the Government perma¬ 
nently from interfering with the delivery of cars to the 


Airport subject to the qualification expressed in the find¬ 
ings, and enjoining Hertz from soliciting business at the 
Airport. App. 32-33. 

On November 16,1955, the Government made a motion to 
make additional findings of fact based on facts clearly 
brought out during the trial, App. 34-39, but on December 13, 
1955, the court denied the motion on the basis of a concep¬ 
tion of issues wholly different from that envisaged by the 
Government. App. 39-40. 

On January 6, 1956, the Government took the instant 
appeal, and the next day the Intervenor likewise appealed. 

POINTS ON APPEAL 

1. The District Court erred in refusing to hold that the 
action taken or about to be taken by appellants was author¬ 
ized by statute and by regulation. 

2. The District Court erred in failing to make findings 
or conclusions upon the crucial issue of whether appellee's 
conduct caused congestion or interference on the Airport. 

3. The District Court erred in failing to conclude that 
appellee’s conduct on the Airport was commercial and in 
failing to conclude that such conduct constitutes the rental 
of driverless cars. 

STATUTES INVOLVED 

The District of Columbia Code (1951) Section 7-1302 
provides: 

The Administrator [of Civil Aeronautics] shall 
have control over, and responsibility for, the care, 
operation, maintenance, and protection of the airport, 
together with the power to make and amend such rules 
and regulations as he may deem necessary to the proper 
exercise thereof. 

The District of Columbia Code (1951), Section 7-1303 
provides: 

The Administrator is empowered to lease, upon 
such terms as he may deem proper, space or property 
within or upon the airport for purposes essential or 
appropriate to the operation of the airport. 



20 


The Regulations of the Administrator of Civil Aero¬ 
nautics, Section 570.84, 14 C.F.R. (1952 Edition) 570.84, 
provide: 

$ 570.84. Conduct of business or commercial ac¬ 
tivity. No person shall engage in any business or 
commercial activity of any nature whatsoever on the 
airport except with the approval of the Administrator 
or airport director, and under such terms and condi¬ 
tions as may be prescribe. 

SUMMARY OP ARGUMENT 

Upon the facts before it on the record made in connec¬ 
tion with the motion to dismiss, this Court on the previous 
appeal held that a prima facie case of arbitrary and 
capricious Government action had been made out. Essen¬ 
tially this was based upon the conception that only since 
entering an exclusive contract with appellee’s competitor 
had the Government considered appellee’s activities on 
the Washington National Airport an infraction of regu¬ 
lations, and that reliance on the regulations for the pro¬ 
hibition of these activities therefore could not he considered 
a bona fide act. But at the trial it was proved that the 
Government had informed appellee long before the contract 
with such competitor that it considered appellee’s conduct 
violative of the regulations adopted for the management 
of the Airport. The District Court erred in failing to 
recognize that this proof completely changed the com¬ 
plexion of the case by eliminating the basis on which arbi¬ 
trary action had been assumed, and in failing to conclude 
that the Government acted properly and in the scope of 
its regulatory power in prohibiting appellee’s conduct. 

The District Court failed to make any finding with re¬ 
spect to the existence of congestion on Airport premises 
and interference with Airport management. On the facts 
adduced, and in view of the direction given by this Court, 
the Government was entitled to an affirmative finding on 
this issue. Failure to so find was prejudicial to appellants. 

The District Court arrived at the meaningless conclusion 
that appellee’s activities on the Aiypopt do not constitute 


21 


the rental of driverless cars except if and when these 
activities cause congestion or interference. Failure to find 
and conclude that appellee does engage on the Airport in 
commercial activities, including the rental of driverless 
cars, likewise was prejudicial error. 

ARGUMENT 

I 

General 

In view of the somewhat complicated procedural history 
of the instant case it may perhaps be appropriate at the 
outset to summarize briefly the operative history of the 
case and to delineate in broad terms the issues as the 
Government sees them. 

Hertz sought to enjoin the Government from interfering 
with its operating on the Washington National Airport 
with respect to the rental and delivery of driverless cars. 
The Government replied that under 7 D.C. Code $ 1302 
the appellant Lee (now Lowen), as Administrator of Civil 
Aeronautics, has control over the care, operation, mainte¬ 
nance, and protection of the Airport, and the power to 
make such rules and regulations as he may deem necessary 
to the proper exercise of his power of control and obligation 
of responsibility. A regulation had been issued in the 
exercise of this power providing that no person “shall 
engage in any business or commercial activity of any 
nature whatsoever on the airport” except with approval 
of the Civil Aeronautics Administration and under such 
terms and conditions as may be prescribed. 14 C.F.R. 
§ 570.84 (Rev. 1952). 

Further it was shown that on July 16, 1954, the Gov¬ 
ernment had entered into an agreement with Avis, a com¬ 
petitor of Hertz, granting to Avis “the exclusive right, 
power, privilege and authority to conduct and operate a 
‘Rent-A-Car’ business or concession in the Airport;” and 
providing that no one else would be granted “rights 
similar to those granted herein” and that the Government 
would not “permit any rental of driverless cars on the 
Airport” except by Avis. 



In that posture of the case, the Government moved to 
dismiss. The District Court granted the motion, concluding 
that Hertz had no standing to sue and that consequently 
the complaint failed to state a claim upon which relief 
may be granted. On appeal to this Court, the judgment 
was reversed and the case remanded. Trial was had, at 
the conclusion of which the District Court granted Hertz’ 
request for a permanent injunction. The instant appeal 
was taken. 

Since the legal dispute during trial and the issues on 
this appeal concern primarily the interpretation and con¬ 
struction to be given the opinion of this Court, it may be 
appropriate to state at the outset what the Government 
conceives to be the holding of this Court on the prior 
appeal. We will then demonstrate in what particulars the 
District Court failed to follow, and in fact misapplied, the 
directions given by this Court on the prior occasion. 

This Court clearly held—in the understanding of all 
parties—that Hertz has no standing to sue to invalidate 
the contract between the Government and Avis, irrespective 
of the allegations of tortious interference with contract 
rights and violation of statutory provisions pertaining 
to advertising for contract proposals. The Court further 
held that the Avis contract was valid and that pursuant 
thereto the Government was obligated to prevent the rental 
of driverless cars on the Airport by competitors of Avis. 
On the facts before it on the necessarily restricted record 
made in connection with a motion to dismiss, the Court 
expressed doubt that the restrictions sought to be imposed 
by the Government upon Hertz were related to the proper 
administration of the Airport and to the regulation con¬ 
tained in Title 14 of the Code of Federal Regulations but 
felt on the contrary that apparently these restrictions were 
perhaps the result of excessive zeal in an attempt to bolster 
the Avis contract. The Court did express that doubt only, 
however, “in the absence of some contrary proof.” Simi¬ 
larly, the Court doubted whether the acts performed by 
Hertz constituted the rental of driverless cars as prohibited 
in the Avis contract, but there again, whether this actually 
was so “can only be resolved ultimately at a trial.” 
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And it was stated that it did not appear that Hertz’ use 
of Airport facilities resulted in congestion of Airport prop¬ 
erty or interference with proper administration, a state¬ 
ment which to appellees indicates quite plainly that if there 
were such congestion or interference then the Government’s 
actions designed to prevent such use by Hertz would not be 
considered capricious and arbitrary and would not be sub¬ 
ject to injunction. 

As appellee reads the opinion of this Court, it remanded 
the case for trial on these primary issues: 

(1) Were the proposed restrictions upon Hertz’ activities 
bottomed solely to the Avis contract or were they based in 
a real sense on the regulatory power of the officials in¬ 
volved and thus legally deemed related to the proper ad¬ 
ministration of the Airport and Airport property? 

(2) Do Hertz’ activities constitute the rental of driver¬ 
less cars? 

(3) Does congestion of the premises or interference with 
proper administration result from Hertz’ activities? 

(4) Were the restrictions imposed by the Government 
reasonable? 

As we shall show hereinbelow, the District Court mis¬ 
took statements of issues for holdings, and on a number of 
crucial points erroneously felt that it was bound by facts 
assumed by this Court to be true (for the purpose only of 
reviewing a ruling on a motion to dismiss) even where such 
facts were shown at the subsequent trial to be not well 
founded. 

II 

The District Court Erred in Not Giving Weight to Crucial 

Facts Which Proved That The Government Was Enforcing 

One of its Regulations in a Bona Fide, Non-arbitrary Man¬ 
ner. 

The outstanding conclusion to be drawn from this Court’s 
opinion is that on the record before it the Court believed 
that the Government was not in fact enforcing its regula¬ 
tions but was in reality attempting to aid Avis beyond the 
contractual obligation. Thus it stated, 
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# • * indicates rather strongly, in the absence of 
some contrary proof, that the restrictions are not re¬ 
lated to the proper administration of the Airport. It 
may be that they are caused by an unduly narrow inter¬ 
pretation of the defendants’ contract with Avis, and 
perhaps a desire to aid Avis beyond the obligation un¬ 
dertaken under a proper construction of the contract 
terms, by putting technical difficulties in the way of an 
activity which defendants do not desire entirely to 
forbid. App. 16. 

It is obvious that this conception of the underlying fac¬ 
tual pattern colored the Court’s view of the case so that the 
conclusion of capricious and arbitrary action inevitably 
flowed therefrom. 

And it is equally clear that the Court’s view of the reason 
and motive of Government action were based wholly upon 
the fact then before it that 

Prior to July, 1954, plaintiff used the publicly-acces- 
sible areas for the delivery of cars to arriving passen¬ 
gers, pursuant to reservations previously made, in the 
manner we have described. Defendant did not then 
consider that their regulations, which had been in ef¬ 
fect for many years, prohibited or restricted the right 
of the plaintiff so to deliver cars to customers. App. 
15. 

It is from this that the Court inferred that 

The fact that plaintiff has delivered cars for a number 
of years prior to 1954 in the same way without the im¬ 
position of the restrictions now imposed indicates rather 
strongly, in the absence of some contrary proof, that 
the restrictions are not related to the proper adminis¬ 
tration of the Airport. App. 16. 

It was a prime objective of the Government at the trial to 
show that the facts assumed for the purpose of the motion 
to dismiss were not the true facts but that on the contrary 
in imposing restrictions upon Hertz it had been seriously 
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relying upon the regulations adopted for the implementa¬ 
tion of the due administration of the Airport rather than 
merely upon the collateral factor of the Avis contract. 
More specifically, the Government sought to prove, and did 
prove, contrary to the facts previously assumed by this 
Court, that long before July, 1954 (the date of the Avis 
contract) it had objected to Hertz * activities and sought to 
put a stop to them. 

Thus, it was brought out that a meeting was held in the 
office of the Airport Director, at which Mr. Ferd Friend 
and Mr. Koplovitz (an attorney representing Hertz) were 
advised that Airport regulations prohibited the conduct of 
business on the Airport without approval of the Director, 
and that Hertz’ activities were considered as a conduct of 
business without approval. 

Thereafter, on May 13,1953, Col. Griffin, Director, Wash¬ 
ington National Airport, wrote to Mr. Harry Friend as fol¬ 
lows: 

Following our meeting with you and Mr. Koplovitz 
on Thursday, April 16, 1953, we have continued our 
investigation of the activities of your company at 
Washington National Airport. 

We have concluded from our investigation that your 
company is conducting a business on the Airport con¬ 
trary to Government Rules and Regulations and in 
such manner as to be detrimental to the best interests 
of established business on the Airport and to the effi¬ 
cient and effective operation thereof. 

You are requested, therefore, to discontinue the op¬ 
eration of your rent-a-car business on the Washington 
National Airport. 5 

Hertz replied to this request by a letter indicating that it 
did not know in what way it was violating Government 
rules and regulations, and requesting a more specific state¬ 
ment as to what regulations were involved. App. 41. On 
May 20, 1953, Col. Griffin replied, referring specifically to 
the fact that Hertz was “conducting a business on the Air- 


5 App. 40. 
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port without Government appproval” in violation of Sec¬ 
tion 570.84 of the regulations. App. 42. 6 

Mr. Harry Friend, Airport licensee of the Hertz System, 
conceded that there were difficulties between Hertz and 
the Airport authorities before July, 1954, and that a full 
year prior to the date of the 1954 Avis contract lie was 
advised by the Government that Hertz’ operations on the 
Airport were considered to be in violation of the regula¬ 
tions; he was requested to cease and desist these opera¬ 
tions ; and he -was informed that if he did not comply action 
would be taken against Hertz. 7 

Upon that record it cannot be doubted that the trial 
brought out a factual picture which radically altered the 
legal complexion of the case, since the proved 1953 efforts 
of the Government to dislodge Hertz vitiated the assump¬ 
tion made by this Court that the Government never had 
considered Hertz’ activities to be a violation of the regu¬ 
lations, and that its recent enforcement actions against Hertz 
were but misguided efforts to support the Avis contract. 

The import of that factual revolution to the legal issues 
was plain. No longer could the Government be relegated 
to defend its prohibition of Hertz’ activities upon the basis 
of whether or not those activities violated the Avis contract, 
and the assumed capricious interpretation of the regulation 
which flowed therefrom, but the prohibition now had to be 
tested squarely against the regulation itself. In other words, 
the main basis for the holding that the Government might 
have been interpreting and applying the regulation in a ca¬ 
pricious and arbitrary manner to accomplish a purpose ac¬ 
tually foreign thereto, had been eliminated. Consequently, 
it became the duty of the District Court to at least consider 
the respective positions of the parties in the light of the new 
factual situation as established by the proof. But the trial 


6 At other times, too, Hertz agents were informed that their op¬ 
erations constituted a violation of the Airport Regulations. (R. 
476-7). 

7 As a matter of fact, as a result of these requests, Hertz did for 
a time change its mode of operations to make some semblance of 
compliance. 
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judge totally failed to recognize liis duty in that regard. It 
evidently was his view that this Court had found and con¬ 
cluded that the restrictions enforced in 1954 and 1955 were 
not related to the proper administration of the Airport but 
rather to a desire to uphold and strengthen the Avis con¬ 
tract, and that he was in some way precluded from reaching 
any conclusion contrary thereto. 

This became apparent at the very outset when the judge 
stated he understood this Court to have made a binding rul¬ 
ing to the effect that the restrictions imposed by the Govern¬ 
ment were not related to the proper administration of the 
Airport, R. 43-44, a statement which was so erroneous that 
counsel for Hertz himself felt compelled to draw his at¬ 
tention to the fact that this Court had not made a ruling 
thereon but had merely stated an issue. R. 44-45. 

But the trial judge persisted in his error. At a subsequent 
occasion, when Government counsel pointed out that this 
Court’s assumption that prior to 1954 no restrictions had 
been imposed had since been refuted by the evidence, the 
judge immediately indicated his belief that the 1953 re¬ 
strictions actually had been before this Court by way of 
affidavit, R. 356, 8 which again betrayed his underlying belief 
that on this issue he was bound by the decision of this Court. 

Further pursuing the thought that this Court’s decision 
foreclosed him from going into the matter of the pre-1954 
Government restrictions based squarely upon the regula¬ 
tion, and that the decision further barred him from testing 
the post-1954 restrictions against the regulation itself, the 
judge stated 

As the Court understands counsel for the plaintiff 
to say, it is counsel’s position that the issue before 

6 This was incorrect. Moreover, the pleadings in the earlier 
case conveyed the opposite impression. The complaint states: 
“19. Subsequent to the execution of the contract with Warren E. 
Avis # * # (c) Defendants have given orders or made re¬ 

quests the effect of which would be to bar to plaintiff the use of 
public facilities at the airport or to require that plaintiff or his 
customers be discriminated against in the use of these facilities.” 
App. 6. See also, pp. 44-5 of the record in No. 12,435, Friend v. 
Lee. 
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the Court in respect of the conduct of the plaintiff, 
and any activity or action taken by the Airport au¬ 
thorities with respect to checking the action or activity, 
raises the question as to whether the conduct of the 
plaintiff in the operation of the Drive-Ur-Self service 
at the Airport interferes with the proper conduct of 
the business of the Airport. • • • 

On the other hand, counsel for the Government has 
taken the position • • • that the issue is whether 

the plaintiff did anything with respect to the rental 
of cars on the Airport • • • [which] constitutes 
a violation of the regulations 
Now the Court calls attention to the fact that the 
Circuit Court of Appeals in their opinion on page 101 
referring to the portion which has been read and 
referred to states: 

“The fact that plaintiff has delivered cars for a 
number of years prior to 1954 in the same way 
without the imposition of the restrictions now pro¬ 
posed indicates rather strongly, in the absence of 
some contrary proof, that the restrictions are not 
i related to the proper administration of the Airport.’’ 
R. 362-364. 

Government counsel again pointed out that this Court 
did not have before it the facts showing that long prior 
to 1954 the Government did “consider that their regula¬ 
tions which had been in effect for many years prohibited 
or restricted the right of plaintiff to deliver cars to such 
customers,” and that this completely altered the situation. 
R. 366-368. But the trial judge reiterated that this Court 
had held that Hertz had delivered cars prior to 1954 with¬ 
out the restrictions subsequently imposed, indicating that 
to his mind the writing of the 1953 letters did not rise to 
the dignity of the imposition of a restriction. R. 368-369. 

We hardly need belabor the point that the Government 
cannot be held not to have imposed restrictions merely 
because it did not go so far as to arrest Hertz’ employees. 
Cf. Siegel Co. v. FTC, 327 U.S. 608, 612, 613 (1946); FTC 
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v. Royal Milling Co., 288 U.S. 212,217 (1933); United States 
v. California, 332 U.S. 19, 39 (1947).® The 1953 meetings 
and exchanges of correspondence clearly were intended to 
be vehicles for the imposition of binding restrictions. Any 
rule which would require administrative agencies in similar 
types of situations to proceed criminally before they can 
be held to have imposed restrictions or directions would 
be productive of the most mischievous results. Moreover, 
the Government without any doubt did, contrary to the 
assumption of this Court to which the trial judge adhered 
in spite of the proof, consider long before 1954 that the 
regulations prohibited Hertz’ activities and operations. 

The fallacy of the trial court’s attitude lies in the fact 
that he did not appreciate that had this Court been aware 
at the time of the first appeal of the imposition of restric¬ 
tions long before the date of the Avis contract it would 
have been presented with a wholly different legal situation. 
For then the Court could have tested Hertz’ operations 
against the regulation unencumbered with the erroneous 
impression that enforcement began only after the Avis 
contract had been entered into, an impression which led 
straight to the conclusion that the restrictions were really 
bottomed on that contract. It is this conclusion which in 
turn led this Court to hold that while in the abstract the 
defendants did possess broad powers in relation to the 
Airport, the actual exercise of those powers in the instant 
case had to be considered capricious and arbitrary. 

Since the trial judge had the benefit of the addi¬ 
tional, crucial, facts he clearly erred (1) in giving no weight 
to those facts in considering the case, (2) in not holding 
as a result of the altered legal situation that the Govern¬ 
ment was acting bona fide under the regulation in restrict¬ 
ing Hertz’ operations and (3) in not holding that it had 


8 Originally, Hertz' operations were not the problem they later 
became. For there was a continual increase in car deliveries to 
the Airport, R. 108, 282, 478, and the problem to the Airport offi¬ 
cials increased through the years as a result. This continually in¬ 
creasing burden may well have been the reason why increasingly 
drastic enforcement measures were taken. 
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the power under the regulation to prohibit Hertz’ activities 
at the Airport. 

That the Civil Aeronautics Administrator and his sub¬ 
ordinates had the power, under statute, to promulgate the 
regulation in question, of that there can be no doubt. Miami 
Beach Airline Service v. Crandon, 159 Fla. 504, 32 So. 2d 
153 (1947); Alabama v. Texas, 347 U.S. 272, 273 (1953); 
United States v. San Francisco, 310 U.S. 16, 29 (1940); 
United States v. California, supra, 332 U.S. at 27 (1947); 
Utah Power & Light Co. v. United States, 243 U.S. 389, 
410 (1917); Sinclair v. United States, 279 U.S. 263, 294 
(1929). See also, 15 A.L.R. 356, annotation. That the 
Government may, by regulation, prohibit commercial ac¬ 
tivity on its property, of that, too, there can be no question. 
Robbins v. United States, 284 Fed. 39 (8th Cir. 1922); 
United States v. Gilbert, 58 F. 2d 1031 (M.D.Pa. 1932); 
Light v. United States, 220 U.S. 523, 536 (1911); 35 Ops. 
Atty. Gen. 305 (1927). On its face, Regulation 570.84 pro¬ 
hibits all business and commercial activity on the Airport- 
wdthout permission. And Hertz’ activities constituted com¬ 
mercial activity. Cf. Standard Oil Co. v. Department of Fi¬ 
nance, 383 HI. 136, 40 N.E. 20, 514 (1943); Mueller v. Burch¬ 
field, No. 218 S.W. 2d 180 (1949); McDaniel v. Gulf Oil 
Corp., 204 S.C. 186, 28 S.E. 2d 815 (1944); Mississippi 
Wood v. Rothschild, 201 F. 2d 233 (5th Cir. 1953); and 
see Argument IV, infra. 

The factual premise for the earlier theory of this Court 
having been eliminated, the trial judge should not have 
clung thereto, but instead should have given full force and 
effect to the regulation prohibiting commercial activity 
without permission, and should not have entered judgment 
against the Government. 

m 

The District Court Erred in Not Finding That Hertz’ Opera¬ 
tions Caused Congestion of Airport Premises and Interfered 
with Airport Administration. 

When this Court remanded the case for trial, one of 
the issues was whether Hertz’ use of public space at the 
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Airport caused congestion of the premises or interfered 
with the proper administration of the Airport facilities. 10 
The Government thereupon did, at the trial, submit evi¬ 
dence that such congestion and such interference occurred 
as a result of Hertz’ activities. Thus, the following facts 
were proved. 

1. Parking lot. Hertz employees park cars for rental 
to their customers on the public parking lot. Sometimes 
they are left there overnight for use in connection with 
early morning reservations. Hertz motorcycles which are 
used by its employees in connection with the delivery of 
cars are parked on the lot without charge. Customers 
return cars to parking lot where they are subsequently 
picked up by Hertz employees. Hertz cars are preferred 
over general public in that they are permitted to park 
when the lot is closed to general public, and in that they 
are given spaces closer to the Airport building. The park¬ 
ing problem at the Airport is tremendous and the public 
has reported that at times it is impossible to find a legal 
parking space. There is congestion around the entrances 
to and exits of the lot. 

2. Roads. Hertz cars are usually turned over to cus¬ 
tomers at a platform outside the Airport building baggage 
room, and they sometimes are returned by the customer at 
the same place. Before the customer accepts the car, he 
checks the spare tire and places his initials on the rental 
agreement to indicate that the tire is in good condition. 
The entire rental procedure, with all the steps leading to 
the ultimate signing of the rental agreement may take 
place in front of the baggage room. When cars are returned 
in front of the baggage room charges are collected before 
the employee accepts the car. The area where these opera¬ 
tions take place is a no-parking area; it is exceptionally 
heavily travelled; it definitely is congested. Hertz cars 
are also parked on a crosswalk leading to the main building 

10 “There is no showing that plaintiff’s use of the public space 
at the Airport, either in the building or on the roadways and 
parking spaces, has unduly congested the premises or interfered 
with its proper administration.” App. 15-16. 



32 


and in an area reserved for Airport limousines, leaving 
but a single lane usable by the general public. On these 
areas, too, parking is not permitted. 

3. Airport lobby . Hertz employees await the arrival of 
prospective customers in the lobby at airline ticket counters. 
They may stay for as long as four hours at a stretch, 
writing contracts, chatting, or reading, and it is possible 
for as many as four to five men to be there at any one 
time. They occupy seating space reserved to the passenger 
public. The writing of the rental agreement involves many 
steps (See Argument IV, infra) which are carried out on 
airline counters, insurance machines, or any other available 
hard surface. Business firms having concessions in the 
building have complained to the Airport administration 
that Hertz employees loiter in front of their counters, 
waiting or filling out contracts, and generally congesting 
counter space. 

4. Public address system. Hertz agents page their cus¬ 
tomers over the Airport public address system. But no 
one except the airlines (and Western Union for emergency 
messages) is allowed to use the system; not even Avis. 
Hertz witnesses testified that for long periods of time no 
announcements are made; however, it was shown that as 
many as 100 to 200 announcements may be made hourly. 
The strain on the public address system is so great that 
continuous meetings have been held between the Airport 
administration and airline representatives to devise means 
for reducing the load. At times it has been impossible for 
planes to depart because the system was so filled that the 
carrier could not make the necessary announcement. 

5. General. The proper administration of the Airport 
has been adversely affected in more general ways as well, 
in that the Airport Director has found himself powerless 
to adequately carry out the function delegated by the Con¬ 
gress to maintain control of the premises, to supervise and 
control business carried on at the Airport, and to discharge 
in good faith his obligations to concessionaires whose facili¬ 
ties are being used. Hertz* operations amount to as much 
as the rental of 200 to 225 cars monthly, which, when all 
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of the operations necessary to complete a rental are con¬ 
sidered, adds tremendously to the burdens of Airport ad¬ 
ministration. 

Clearly, on the basis of the facts adduced, the Govern¬ 
ment was entitled to a finding of congestion and inter¬ 
ference. However, the Court made no such finding. Nor 
did it make a finding that there was no congestion or inter¬ 
ference. Instead, it simply refused to make any finding 
on the issue, instead tying the matter up with all the other 
issues in the case and leaving the answer open. Thus, the 
Court found that the acts performed by Hertz did not con¬ 
stitute the rental of driverless cars, that the Government 
was applying the regulations in a capricious and arbitrary 
manner, that Hertz was being subjected to unreasonable 
restrictions in the delivery of driverless cars, and that the 
Government was not reasonable in exercising its broad 
powers over automobile and personal traffic in relation to 
Hertz; except if and when the delivery of Hertz cars on 
the Airport involves interference by Hertz with the busi¬ 
ness of the Airport by causing congestion, delay, or inter¬ 
ference. 

In other words, the trial court found precisely nothing, 
merely setting the stage for another trial, with the same 
issues, the sole difference being that at such trial it would 
be the Government rather than Hertz which would be com¬ 
pelled to carry the burden of proof on the issues of conges¬ 
tion and interference. 

This refusal of the trial court to make any finding on 
congestion and interference was clearly erroneous under 
the direction given by the opinion of this Court. 

And the error was prejudicial to the Government since 
by postponing determination of the issue, the court, as out¬ 
lined above, improperly shifted the burden of proof on the 
issue of a possible violation of the regulation from the al¬ 
leged violator to the promulgator of the regulation, who, 
incidentally is also the owner of the land on which the al¬ 
leged violations occur. Compare Forde v. United States , 
189 F. 2d 727, 729 (1st Cir. 1951); United States ex rel . 
Knauff v. Watkins, 173 F. 2d 599, 603 (2d Cir. 1949), aff’d., 
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338 U.S. 537 (1950); United States v. Obermeier, 186 F. 2d 
243, 247 (2d Cir. 1950); Fussell v. United States, 100 F. 2d 
995 (5th Cir. 1939). See also, Carter v. Forrestal, 85 U.S. 
App. D. C. 53, 55,175 F. 2d 364 (1949). 

The refusal of the District Court to make findings on the 
issue of congestion and interference becomes all the more 
incomprehensible in light of the fact that the trial judge in 
the course of the trial recognized that the criterion to be 
applied as to whether Hertz’ activities should be enjoined 
was -whether these activities were such as to interfere with 
the proper administration; of the Airport. After that state¬ 
ment of its understanding of the issue the Court then en¬ 
joined the Government from interfering with Hertz ivithout 
finding that Hertz’ conduct interfered with such adminis¬ 
tration. This of course was completely erroneous. 

In the alternative, if, as does not seem likely in view of 
the expressed findings and conclusions, the court’s decision 
is to be interpreted as a finding of no present congestion 
and interference, then that decision is clearly erroneous in 
view of the abundance of evidence to the contrary as de¬ 
tailed above. 

In either event, the District Court erred. 

IV 

The District Court erred in not concluding that the operations 
of Hertz on the Airport are commercial in nature and that 
Hertz there engages in the rental of driverless cars. 

This Court further remanded the case for trial on the 
issue of whether Hertz’ operations constitute the “rental of 
driverless cars on the Airport” within the meaning of the 
Avis contract. That issue, too, was sidestepped by the trial 
judge, in a finding that the acts performed by Hertz did not 
constitute the rental of driverless cars except if and when 
their delivery interferes with the operations of the Airport 
or causes congestion or delay. That, we submit, is totally 
meaningless, for either what Hertz does with his vehicles 
constitutes the rental of driverless cars or it does not. 
Congestion and interference, or the lack thereof, can in no 


35 


way alter the legal consequences of Hertz’ acts: they 
amount to a rental or they do not. Their legal definition 
cannot be made dependent upon their outside effect. Fail¬ 
ure to make a definite finding on the issues is obvious error. 

If the proviso were to be stricken, that is, if the court's 
conclusion were to be read simply as a finding that Hertz 
does not engage in the rental of driverless cars on the Air¬ 
port, 11 then it still clearly erred and its decision must be 
overturned. 

When a Hertz employee leaves the Washington office for 
the Airport, he is given rental agreement blanks. Some 
information may have been filled in by that time, but 
even it is subject to modification at the Airport. The cus¬ 
tomer, when contacted at the Airport after having been 
paged over the public address system, is required to exhibit 
his driver’s license; and a charge card; or he must make a 
cash deposit. The Hertz employee then fills in the rental 
agreement, including blanks pertaining to the time the car 
is turned over, the customer’s license number, the number 
of the customer’s credit card, expected time of return, mile¬ 
age, amount of insurance to be carried. If the customer has 
no credit card, an application blank therefor is filled out. 
The customer checks and confirms that the car has a spare 
tire and he signs the rental agreement. When the car is 
returned at the Airport, the Hertz employee either is paid 
an additional sum of money or he returns part of the de¬ 
posit. Credits for gasoline, too, are adjusted at that time. 

Rental agreements are entered into at the Airport even 
when there is no prior reservation, and without a call by 
the customer to the Hertz Washington office. While Hertz 
disputes that its employees have made arrangements for 
cars to be sent to the Airport at the request of prospective 
customers without reservations, there was confusion even 
in the testimony of the Hertz witnesses on this point. In 
fact, Hertz employees have approached prospective cus¬ 
tomers with offers, and Hertz employees have arranged for 
cars for persons without an advance reservation. 

11 The Government does not concede that the court’s conclusion 
paay be so interpreted. 



Hertz maintains employees at the Airport in charge of 
business activities for periods of time varying with the 
amount of business, for as long as four hours. The word 
“Hertz” is frequently heard over the public address sys¬ 
tem. Hertz employees are conspicuous, since they wear a 
“Hertz” cap and shirts or jackets with a large “Hertz” 
sign. And Hertz further solicits Airport business by ad¬ 
vertising that its cars may be rented at destination airports, 
and by paying travel agents to refer customers to Hertz. 

There are clear indications that cars after, being returned 
by one customer are being left on the Airport parking lot 
for several hours and then rented to other customers, al¬ 
though Hertz denies that this is ever done. Hertz uses the 
public parking lot as a garage in other ways as well, in 
that he leaves cars there overnight for early-morning 
rentals. 

Plainly, Hertz’ conduct at the Airport adds up to the 
rental of driverless cars, and the District Court was in 
error in not so concluding. On cross examination, Mr. 
Harry Friend himself testified: 

Q. • * • Now is there any paper other than this con¬ 
tract and in the case of an initial application, the appli¬ 
cation that you referred to previously, is there any 
other paper that is filled out by the customer on the 
Airport in getting a car? 

A. No, sir. 


Q. When one goes to your office in town to apply for a 
rented car, is there any paper other than an identical 
contract, and in the case of a new application, the ap¬ 
plication which you have described to us, that is filled 
out? 

A. No, sir. R. 192-193. 

Hertz is in the business of renting driverless cars; it rents 
them at its Washington office by following a certain pro¬ 
cedure; the same procedure is followed at?the Airport; that 
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procedure there constitutes as much a rental of driverless 
cars as it does at the Washington office. A contrary con¬ 
clusion would imply that Hertz does not rent driverless 
cars anywhere—obviously an absurdity. 

Not only, however, does Hertz rent cars at the Airport— 
it engages in the solicitation of business for the Airport, 
and at the Airport as well. Its employees, wearing con¬ 
spicuous Hertz uniforms, loiter for many hours on Airport 
property, either directly approaching prospective cus¬ 
tomers, or at least by mere presence holding out for busi¬ 
ness. Hertz advertises nationally the tie-in existing be¬ 
tween airline and its rent-a-car business and the fact that 
Hertz cars may be rented at airports, including the one 
here involved. And it pays travel agents for the referral 
of customers to its Airport base. 

Finally, whatever may be said with respect to the prob¬ 
lems of solicitation and rental, in view of the record made 
at the trial, it can hardly be denied that Hertz is in fact 
engaged in a commercial and business activity that is pro¬ 
hibited by the Airport regulations. This Court has recog¬ 
nized the broad powers of the Government in relation to 
Airport traffic and use of space, 12 and the concomitant power 
to prohibit unlicensed business and commercial activity is 
well established. Since it was shown at the trial that the 
Government was lawfully and not capriciously concerned 
about Hertz’ conduct at least as early as 1953, and that even 
then it considered such conduct as constituting a violation 
of the regulation prohibiting commercial activity, the Dis¬ 
trict Court’s failure to hold for the Government on the 
ground that a clear violation of a valid regulation was 
taking place, was plainly erroneous. 

How could Hertz Airport activities be described but as 
commercial operations? Surely it does not use the Airport 
as it is intended to be used by the non-concessionaire public. 
Hertz uses parking lots, driveways, buildings, lobbies, and 
other facilities, not in the occasional, intermittent manner 
of a member of the travelling public, but in the permanent. 


12 Note 7 of opinion. App. ; 17. 
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constant, and commercial manner of a business enterprise. 
Hertz’ argument, which the District Court adopted, that 
so long as it confined itself to publicly accessible areas it 
could do as it pleased, 13 is ill founded in reason. If the 
Government has no authority to prohibit Hertz’ commercial 
activities on the Airport, then it has no authority to bar 
vendors and peddlers anywhere on Government property, 
including this very courthouse (perhaps the very courtroom 
occupied by this Court) provided only such peddlers do not 
solicit other than by wearing distinctive uniforms. If 
Hertz is right in its contention that on the public areas of 
the Airport it may carry on commerce without molestation, 
then no merchant can be stopped from using land owned 
by the United States for the purposes of storage, sale, or 
lease. A mere enumeration of the possible logical conse¬ 
quences of Hertz’ sweeping claims should demonstrate their 
unsoundness. 14 

The District Court erred (1) in not holding that Hertz’ 
conduct violated the Airport regulations, (2) in not spe¬ 
cifically outlawing the various types of solicitation Hertz 
practices at the Airport, and (3) in not concluding that 
Hertz’ activities at the Airport constitute the rental of 
driverless cars. 


13 Although the judgment does not restrict Hertz to public areas, 
the order might be interpreted as enjoining the Government from 
barring Hertz from absolutely reserved areas as well. 

14 It should be pointed out in this connection that Hertz has no 
permission to engage in any business activity on the Airport. The 
offer of July 23, 1954, to grant conditioned approval under the 
regulation so as to permit Hertz to deliver cars to the Airport 
subject to certain conditions and terms was never accepted. On 
the contrary, Hertz rejected the offer both by word and by con¬ 
tinuing to engage in activity far beyond the terms of the offer. In 
view of that non-acceptance, the offer no longer stands, and con¬ 
sequently Hertz may not engage in activities of a commercial 
nature even if those activities might have been permissible under 
the terms of the offer. 
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CONCLUSION 

Wherefore, it is respectfully requested that the judgment 
of the District Court be reversed and the case be remanded 
with instructions to enter judgment for the Government, 
or, in the alternative, that the case be remanded with in¬ 
structions to make findings and conclusions which are not 
inconsistent with the evidence and the previous decision of 
this Court in the instant case. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

William F. Becker, 
Harold H. Greene, 
Assistant United States Attorneys. 
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Filed September 3,1954, Harry M. Hull, Clerk. 

UNITED STATE DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil Action No. 572-54 

Harry Friend, doing business as Hertz Dbive-Ur-Self Sys¬ 
tem, Licensee, 1319-21 L Street, N. W., Washington, 

D. C., PLAINTIFF, 

vs. 


1. Frederick B. Lee, Administrator, Civil Aeronautics Ad¬ 
ministration, Room 1520, T-4 Building, 16th Street and 
Constitution Ave., N. W., Washington, D. C., 

and 

2. Bennett H. Griffin, Director, Washington National Air¬ 
port, Civil Aeronautics Administration, Washington, D. 

c., 

Individually and as Officers of the United States, defend¬ 
ants 

Complaint 

(For declaratory judgment, mandamus and injunction.) 

1. This Court has jurisdiction of the subject matter of 
this suit because there is involved an amount in excess of 
$3,000.00, exclusive of interests and costs. 

2. Plaintiff is a resident of and does business in the Dis¬ 
trict of Columbia. Defendant Lee is the Administrator of 
the Civil Aeronautics Administration and performs his 
duties in the District of Columbia. Among those duties is 
the control over and responsibility for, the operation of the 
Washington National Airport. Defendant Griffin is the 
Director of the Washington National Airport. Subject to 
the supervision and control of defendant Lee, it is his re¬ 
sponsibility to administer said airport. 
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3. Plaintiff is a licensee of the Hertz Driv-Ur-Self system. 
A substantial part of his business is the renting of driver¬ 
less cars to persons arriving at the Washington National 
Airport from other airports throughout the United States. 
Such persons frequently make reservation for Hertz Sys¬ 
tem cars at their points of origin and arrange to have such 
cars ready and waiting for them at the Washington Na¬ 
tional Airport when they arrive. The reservations in ques¬ 
tion are made through Hertz System offices in other cities, 
through travel agencies or through the airlines, and through 
direct requests by letter, telephone and telegram. Hertz 
personnel use only public facilities of the Washington Na¬ 
tional Airport in effecting delivery of cars pursuant to 
these reservations or arrangements. 

4. Plaintiff and the national office of the Hertz system, 
over the past several years, have expended large sums of 
money for advertising (for which plaintiff pays his propor¬ 
tionate cost), establishment of offices throughout the coun¬ 
try, maintenance of liaison with travel agencies, airlines 
and other instrumentalities of commerce and transpor¬ 
tation in an attempt to create and to satisfy the demand 
for service of the kind described in paragraph 3 above. As 
a result of such expenditures, considerable business and 
good-will has been developed. 

5. In the years 1949 and 1951, defendants or their prede¬ 
cessors in office, entered into contracts with Warren E. 
Avis for the operation of a “ Rent-A-Car’’ concession at 
the Washington National Airport. On each of these occa¬ 
sions, plaintiff bid higher than his competitor, Warren E. 
Avis, but was denied the contract. Neither of the contracts 
entered into in 1949 and 1951 called for an exclusive grant 
of such a concession but instead, merely leased certain fa¬ 
cilities (i.e., counter, parking and garage space) to said 
Warren E. Avis for use in connection with his operation 
of a “Rent-a-Car” concession. During these years, plain¬ 
tiff operated at the Washington National Airport in accord¬ 
ance with the procedures described in paragraph 3 above. 
Plaintiff did not, during those years, have available to it 
the use of space or property comparable to that granted to 
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said Warren E. Avis under its agreements with defendants 
or their predecessors. 

6. Plaintiff is and has been a competitor of said Warren 
E. Avis in the business of furnishing driverless cars to 
airline passengers at the Washington National Airport. 

7. On February 2, 1954, plaintiff wrote defendant Grif¬ 
fin that he desired to bid for a “rent-a-car” concession at 
the Washington National Airport when the then-existing 
agreement with Avis came to an end and that he was in¬ 
formed that said agreement would expire on June 15,1954. 

8. On February 26, 1954, defendant Griffith replied that 
no definite date for commencement of negotiations on a new 
contract could be given but invited plaintiff to submit a pro¬ 
posal whenever he desired. 

9. On March 15, 1954, plaintiff again wrote to defendant 
Griffin, submitting a proposal for a non-exclusive rent-a-car 
concession at the Washington National Airport. Acting on 
the assumption that more than one rent-a-car concession 
would be granted, plaintiff guaranteed to the Government 
any amount deemed by the Government to be proper up to 
$12,000 per annum plus ten percent (10%) of the gross an¬ 
nual revenue of the concession in excess of $120,000. Plain¬ 
tiff later offered to guarantee the payment of the $12,000 
annual rental plus ten percent (10%) of the gross annual 
revenue exceeding $120,000. Plaintiff requested that he be 
notified if defendants or their predecessors should decide to 
“permit only one rent-a-car concession to operate at the 
Airport after June 15, 1954.” In addition, in oral conver¬ 
sation, plaintiff expressed willingness to pay even more 
than the above amounts but indicated a reluctance to “freeze 
out” Warren E. Avis completely. 

10. On March 22,1954, defendant Griffin advised plaintiff 
that defendants were “not yet ready to start negotiations.” 
Subsequently, on May 26, 1954, defendant Griffin wrote to 
William C. Koplovitz, then acting as attorney for plaintiff, 
that “consideration is now being given to the rent-a-car 
concession at the Washington National Airport” and invit¬ 
ing him to submit any additional information he desired, 
either in writing or orally on June 2, 1954. 
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11. One June 4,1954, defendant Griffin, through his coun¬ 
sel, Mr. Roberts, by telephone, requested plaintiff to submit 
a proposal for an exclusive rent-a-car concession for a 
three year period. Mr. Koplovitz telephoned Mr. Roberts 
and suggested that such proposals be in the form of sealed 
bids. Defendant’s counsel, Mr. Roberts, assured Mr. Kop¬ 
lovitz that this was unnecessary because he already had the 
Avis bid in his possession and that the Hertz bid would be 
protected and kept in confidence. 

12. By letter of June 7, 1954, plaintiff submitted a pro¬ 
posal for a concession, based on the assumption that de¬ 
fendants would continue the policy of permitting only one 
rent-a-car concession at the airport. He offered to pay 
$31,500 annually plus fifteen and one-half (15 1 /2%) percent 
of the gross revenues of the concession in excess of 
$ 200 , 000 . 

13. On July 6, 1954, plaintiff wrote to defendant Griffin 
confirming in writing the offer described in paragraph 12 
above. He also stated that he was prepared to pay (for 
a concession based on the assumption that more than one 
would be granted) an annual guarantee of $18,000 plus fif¬ 
teen (15%) percent of gross revenue in excess of $120,000. 
In addition, plaintiff wrote that, even if granted a concession 
like that described in paragraph 12, 

“we would have no objection to the Government extend¬ 
ing every possible courtesy to other rent-a-car opera¬ 
tors in this area including the pick up of passengers, 
delivery of cars and other usual and customary privi¬ 
leges accorded to rent-a-car companies which do not 
have an office at the airport but whose business requires 
them from time to time to deliver cars to and receive 
them from airline passengers. As we see it, the only 
privilege which would not be accorded to a rent-a-car 
company which did not have a concession at the airport 
would be to solicit business on airport property.” 

This conception of the nature of the so-called “exclusive” 
concession was confirmed in conversations with representa¬ 
tives of defendants. 
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14. Plaintiff alleges, upon information and belief, that 
the original bids of Warren E. Avis for either a non-exclu¬ 
sive or an exclusive concession were very much below those 
made by plaintiff. 

15. Sometime between June 7, 1954 and July 6, 1954, de¬ 
fendants or some of them or their representatives exhibited 
to or informed Warren E. Avis or his representatives of the 
nature of the terms of the bid for an exclusive concession 
contained in plaintiff’s letter to defendant Griffin of June 7, 
1954. Upon learning, through the breach of trust and con¬ 
fidence of defendants, of the terms of plaintiff’s bid. Avis 
met those terms and was awarded the exclusive concession. 
As part of said contract, defendants, in the name of the 
United States, agreed that they would not 

‘‘ during the the term of this agreement grant to any¬ 
one else, other than the contractor, rights similar to 
these granted herein for the operation of a ‘Rent-a-Car’ 
business or concession at the airport. The Govern¬ 
ment will not permit any rental of driverless cars on 
the airport except by the contractor during the term of 
this agreement. 

“The Government hereby grants unto the contractor 
the right to occupy and use the space located at the 
North main lobby entrance to the Terminal building, 
and the parking spaces and garage area now assigned 
to the contractor and used by him for the term of this 
agreement and shall endeavor to locate for the con¬ 
tractor additional or more suitable counter and garage 
space.” 

16. At no time was plaintiff given an opportunity to meet 
the second Avis bid, or to better it, as plaintiff was and is 
prepared to do. Plaintiff at all times has been ready, fit 
and able, in all relevant respects, to enter into a contract 
with defendants. 

17. The conduct of the defendants or some of them or 
their representatives (described in paragraph 15 above) 
was in violation of the trust and confidence reposed in them 
by virtue of the confidential relationship existing in the 
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circumstances. This disclosure of confidential information 
to a competitor constituted an unlawful interference with 
plaintiff’s rights of property and plaintiff’s right to pursue 
his business free from undue interference or molestation 
and renders the contract resulting therefrom null and void. 
Such conduct on the part of defendants or their representa¬ 
tives constituted a tortious violation of plaintiff’s rights, 
for the benefit of Warren E. Avis, all to the serious injury 
of plaintiff and of the United States and in excess of the 
authority conferred upon defendants by the statutes of 
Congress and the Constitution of the United States. 

18. The contract entered into by defendants with Warren 
E. Avis was not preceded by public advertising for pro¬ 
posals or bids, as is plainly required by 41 U.S.C. § 5, which 
provides that contracts such as that involved here “may be 
made or entered into only after advertising a sufficient time 
previously for proposals.” 

19. Subsequent to the execution of the contract with War¬ 
ren E. Avis and in a malicious attempt to injure plaintiff’s 
business: 

(a) Defendants have unlawfully interfered with plain¬ 
tiff’s operations at the Washington National Airport in 
that they have prevented plaintiff from fulfilling reserva¬ 
tions and arrangements made elsewhere for delivery of 
cars to airline passengers at the Washington National Air¬ 
port; 

(b) Despite the fact that agents of plaintiff have at no 
time solicited business at the airport or appropriated any 
space or property of the airport, agents of plaintiff have 
been intimidated and arrested by airport police in an 
attempt to prevent them from fulfilling reservations and 
arrangements made elsewhere; 

(c) .Defendants have given orders or made requests the 
effect of which would be to bar to plaintiff the use of public 
facilities at the airport or to require that plaintiff or his 
customers be discriminated against in the use of those 
facilities. 

20. The contract between defendants and Warren E. 
Avis is null and void because 
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(a) of the tortious violation of plaintiff’s rights, de¬ 
scribed in paragraphs 15 thru 17 above, which make the 
entry into the contracts by these defendants arbitrary, 
capricious, in excess of the authority conferred upon them 
by Congress and in violation of the right of plaintiff to 
be free from unlawful interference with his rights of 
property and his right to do business; 

(b) it was executed without compliance with the require¬ 
ments of Section 5 of Title 41 of the United States Code, 
which requires that contracts such as that involved “may 
be made or entered into only after advertising a sufficient 
time previously for proposals;” 

(c) the grant of an exclusive concession, construed as 
it has been by defendants to bar fulfillment of reservations 
or arrangements for Hertz cars made by airline passengers 
at their points of origin, is against public policy, as re¬ 
flected in the anti-trust laws and the common law, and 
constitutes an unwarranted interference with the right of 
contract guaranteed by the United States Constitution; 

(d) the grant of an exclusive concession, under the cir¬ 
cumstances existing here and construed to bar fulfillment 
of reservations or arrangements for Hertz cars made by 
airline passengers at their points of origin, is unauthorized 
by and is inconsistent with the purpose of the statutes 
from which the authority of defendants is derived in that 
it has no rational relationship to “purposes essential or 
appropriate for the operation of the airport.” 

21. The actions of defendants in interfering with plain¬ 
tiff’s fulfillment at the Washington National Airport of 
reservations or arrangements for Hertz cars made by 
airline passengers at their points of origin is in excess 
of the statutory authority conferred upon defendants by 
7 D.C.Code § 1302 et seq. Rules or regulations designed 
to accomplish such interference are likewise in excess of 
statutory authority. Such actions constitute (a) regulation 
of interstate commerce by defendants without any statutory 
authority therefor; (b) unwarranted interference with the 
right of contract; (c) a disregard of the purpose of the 
gnti-trust laws. 
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22. Plaintiff has already suffered irreparable injury 
from the unlawful award of an exclusive “rent-a-car” 
concession to Warren E. Avis and the malicious attempts 
to interfere with and injure his business which has re¬ 
sulted therefrom. Plaintiff will continue to suffer irrepa¬ 
rable injury by virtue of loss of business and good will, 
and by virtue of intimidation, arrest and criminal prose¬ 
cution of its agents and employees and by unlawful inter¬ 
ference with reservations and arrangements made else¬ 
where. 

23. Plaintiff has pursued all available remedies and has 
no adequate remedy at law. 

24. Plaintiff is suffering legal wrong and is being ad¬ 
versely affected and aggrieved by the actions of defendants, 
within the meaning of the Administrative Procedure Act, 
5 U.S.C. $1009(a). 

Wherefore, plaintiff respectfully prays that: 

1. A declaratory judgment be issued declaring the con¬ 
tract between defendants and Warren E. Avis null and 
void; or, in the alternative, declaring null and void that 
portion of it granting an exclusive concession to Warren 
E. Avis, when construed to bar plaintiff from fulfilling 
arrangements or reservations for driverless cars made else¬ 
where than at the Washington National Airport. 

2. A writ in the nature of mandamus or a mandatory 
injunction issue compelling defendants to comply with the 
requirements of 41 U.S.C. §5, with regard to public adver¬ 
tising for proposals for contracts, in letting “rent-a-car” 
concessions at the Washington National Airport. 

3. A temporary restraining order issue and a prelimi¬ 
nary and permanent injunction be granted restraining 
defendants from interfering in any way or manner with 
plaintiff’s fulfillment of reservations or arrangements for 
driverless Hertz cars made elsewhere than at the Wash¬ 
ington National Airport, including but not limited to re¬ 
straining defendants or their officers, agents or employees 
(a) from arresting plaintiff’s drivers when they seek to 
deliver cars at the Washington National Airport in accord 
with such prior reservations or arrangements, and to exe~ 


) 
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cute the documents and make the transactions necessary 
to complete such prior reservations or arrangements; (b) 
from directing, requesting or in any way seeking to in¬ 
fluence the airlines to refrain from cooperating with plain¬ 
tiff in his attempt to give proper service to his customers 
arriving at the Washington National Airport or to refrain 
from paging Hertz customers who have reserved cars at 
their points of origin. 

4. All persons, agencies, or other constituted authority 
be enjoined, pending hearing on the merits, from taking 
any further action of any nature involved in this cause. 

5. For such other and further relief as may be proper. 

Donohue & Kaufman n, 

By F. Joseph Donohue. 

Abraham S. Goldstein, 

Attorneys for Plaintiff, 

503 D Street, N. W., 
Washington 1 , D. C. 

Executive 3-4440 . 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 

No. 12,435 

Harry Friend, Doing Business as Hertz Driv-Ur-Self 
System, Licensee, appellant 

v. 

Frederick B. Lee, Administrator, Civil Aeronautics 
Administration, et al., appellees 

Appeal from the United States District Court for the 

District of Columbia 

Decided March 17, 1955 

Messrs. F. Joseph Donohue and Abraham S. Goldstein 
for appellant. 

Mr. William F. Becker, Assistant United States Attorney, 
with whom Messrs. Leo A. Rover, United States Attorney, 
Robert P. Boyle, General Counsel, Civil Aeronautics Ad¬ 
ministration, and Lewis Carroll, Assistant United States 
Attorney, were on the brief, for appellees. 

Before Fahy, Washington and Danaher, Circuit Judges 
Washington, Circuit Judge: 

Harry Friend, the Washington licensee of Hertz Driv-Ur- 
Self System, brought this action against the defendants 
Fredrick B. Lee, Administrator of the Civil Aeronautics 
Administration, and Bennett H. Griffin, Director of the 
Washington National Airport, (1) to nullify in its entirety 
a contract granting an exclusive concession for drive-your- 
self car rental service to Warren E. Avis, or at least to abro¬ 
gate it to the extent that it bars plaintiff from delivering 
driverless cars to incoming air passengers pursuant to 
reservations made elsewhere than at the Washington Na¬ 
tional Airport; (2) for a writ of mandamus to compel the 
defendants to relet the concession in accordance with the 
Public Advertising Statute, 41 U. S. C. § 5 (1952); and (3) 
for an injunction against interference by defendants with 
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plaintiff’s delivery of driverless cars to his customers at 
the Airport. On September 30,1954, on defendants’ motion 
the District Court dismissed the complaint on the ground 
that the plaintiff had no standing to sue. Plaintiff has ap¬ 
pealed. 

The material facts as they appear from the complaint 
and affidavits 1 filed in the suit may be summarized as 
follows: 

Since 1949 the plaintiff-appellant has been supplying 
drive-yourself cars to air travelers arriving at the Wash¬ 
ington National Airport, an activity which constitutes a 
substantial part of his business. Reservations for cars are 
received from Hertz agencies, travel agencies, and airlines 
in other cities, and are also requested directly from the 
plaintiff. After receipt of a reservation, a car is sent to the 
Airport, and the air carrier is requested to call the arriving 
passenger to the airline counter over the public address 
system. There the formalities for rental are completed 2 
and the passenger is escorted to the parked car and is given 
the keys. The whole transaction takes no more than five 
minutes. Only three or four calls per day are made by air- 

1 We do not accept plaintiff’s contention that this court may not 
consider the facts stated in the affidavits submitted by the parties 
in the court below. The record does not support his assertion 
that they were relevant only to the motion for a preliminary in¬ 
junction, which is now moot and not before this court. Defend¬ 
ants’ affidavit was expressly made part of their motion to dismiss. 
Plaintiff submitted two lengthy affidavits which went in their con¬ 
tent far beyond the scope of the motion for preliminary injunction. 
Indeed, some of the facts relied on in plaintiff’s brief in this court 
are taken from one of these affidavits. Plaintiff did not seek to 
present further materials in opposition to defendants’ motion to 
dismiss and supporting affidavit. Cf. Sardo v. McGrath. 90 U.S. 
App. D.C. 195, 196 F. 2d 20 (1952). It must therefore be assumed 
that the relevant facts are as outlined in the record made. 

2 The passenger identifies himself and signs a paper containing 
a record of the rental terms, which is in the nature of a rental con¬ 
tract or receipt for the automobile being delivered. If he has a 
Hertz courtesy card or an air travel card, he is not required to 
make any payment. If he has no credit card, he makes a deposit 
with the plaintiff’s deliveryman. 
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lines over the public address system at plaintiff’s request. 
The plaintiff makes use of only the public spaces—the public 
lobby, parking spaces and roads. He does not solicit busi¬ 
ness at the Airport. 

Prior to 1954 the concession for the rental of drive- 
yourself cars at Washington Airport was granted on a non¬ 
exclusive basis. In June, 1954, defendants requested bids 
for an exclusive Rent-A-Car concession for a three-year 
period. On June 7, 1954, plaintiff proposed that he be 
granted the concession for an annual payment of $31,500 
plus 15^% of the gross revenue from the concession in 
excess of $200,000. Warren E. Avis also bid and was 
awarded the contract. Avis’ contract provided that during 
the three-year term of the agreement the Government would 
not “permit any rental of driverless cars on the airport 
except by the Contractor.” Space in the Airport lobby and 
parking space in the garage area were assigned to Avis 
pursuant to his contract. 

On July 23,1954, after the grant of the exclusive conces¬ 
sion to Avis, defendant Griffin set forth in a letter to plain¬ 
tiff the following terms, under which plaintiff would there¬ 
after be permitted to deliver rental cars on Airport prop¬ 
erty. If customers have made a binding contract at some 
place other than Washington Airport or have made a 
reservation with plaintiff prior to arrival, the car may be 
delivered at the Airport. However, where only a reserva¬ 
tion has been made, the customer must be taken off Airport 
property before the rental contract may be executed. 
Plaintiff’s employees may not loiter or wait at the Airport 
except at a place designated by the Airport Director. At 
that place plaintiff may station an agent wearing the Hertz 
label on his cap for identification by airline passengers. 
The paging of passengers over the public address system 
is not to be permitted, since the address system is operated 
only for the benefit of the Government and the airlines. It 
is not available for the use of any private party, including 
Avis. 

On three separate occasions since this ruling defendants 
have arrested employees of the plaintiff for alleged viola- 
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tion of the rules governing conduct of business on Airport 
property. 3 

First. Plaintiff contends that the contract between the 
defendants and Avis is illegal on the ground that it was 
entered into without previous advertising for proposals, 
as 41 U. S. C. § 5 (1952) requires. But assuming arguendo 
that the statute is applicable and may have been violated, 
plaintiff, nevertheless, has no standing to sue to invalidate 
! the contract. Statutes regulating the contracting pro¬ 
cedures of officers of the Federal Government are enacted 
solely for the benefit of the Government and confer no en¬ 
forceable rights upon persons dealing with it. Perkins \. 
Lukens Steel Co., 310 U. S. 113,126 (1940). In consequence, 
plaintiff cannot contest the award of the contract to Avis, 
either as a bidder or in his capacity as a citizen generally. 
B. F. Cummings Co. v. Burleson, 40 App. D. C. 500 (1913); 

' Champion Coated Paper Co. v. Joint Committee on Print¬ 
ing, 47 App. D. C. 141 (1917); Walter P. Villere Co. v. Blinn, 
156 F. 2d 914 (5th Cir. 1946); O’Brien v. Carney . 6 F. Supp. 
761 (D. Mass. 1934); cf. Royal Sundries Corp. v. United 
States, 111 F. Supp. 136,112 F. Supp. 244 (E. D. X. Y. 1953). 

Plaintiff further argues that the Avis contract is invalid 
because it is the result of tortious interference by defend¬ 
ants with the contract-making process. This claim is based 
on the allegations of the complaint that plaintiff was as¬ 
sured by the defendants that proposals need not be sub¬ 
mitted in the form of sealed bids; that he was informed that 
his bid would be protected and kept in confidence; that the 
original bid of Avis was lower than that of plaintiff; that 
sometime before the execution of the contract with Avis 
defendants informed Avis of the terms of plaintiff's bid 
for the exclusive concession; that Avis then met the terms 
of plaintiff’s bid and defendants awarded him the contract; 
and that they did not give plaintiff an opportunity to meet 
or better the terms of Avis’ revised bid. However, even if 
true, such facts do not give plaintiff the right to attack the 
Avis contract. Whether or not defendants breached their 


3 See footnote 7, infra. 
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word to plaintiff, he had no fixed right to be awarded the 
contract as against Avis. 4 Contracting officers of the Fed¬ 
eral Government have the duty to select the contract most 
advantageous to the Government, and advantage is not 
measured exclusively in terms of price; it includes other 
factors such as judgment, skill, ability, capacity and in¬ 
tegrity. O’Brien v. Carney, 6 F. Supp. 761, 762 (D. Mass. 
1934). The final selection of a contractor involves discre¬ 
tion and is not subject to review by the judicial branch of 
the Government. O’Brien v. Carney, supra, and cases there 
cited; Royal Sundries Corp. v. United States, 111 F. Supp. 
136, 112 F. Supp. 244 (E.D. N.Y. 1953). Since plaintiff has 
alleged no facts which tend to show that defendants have 
through conspiracy, fraud, malice or coercion abused their 
discretion in awarding the contract, Alabama Power Co. v. 
Iclies, 302 U. S. 464, 479 (1938), does not suggest a different 
conclusion, assuming arguendo that that case is applicable 
to situations like the present. 5 

Second. It remains to examine the second contention of 
plaintiff that the defendants are interpreting and applying 
the regulations adopted for the administration of the Air¬ 
port in a capricious and arbitrary manner which prevents 
plaintiff from using the public facilities of the Airport, in 
ways which should be open to any citizen. 

The defendant Lee as Administrator is authorized by 
Section 7-1302 of the D. C. Code (1951) to control the Air- 


4 Louis Kamm, Inc. v. Flink, 113 N.J.L. 582, 175 Atl. 62 (1934), 
relied on by plaintiff, did not involve the field of Government con¬ 
tracts and is not comparable on its facts. The decision is not 
helpful in disposing of the instant case. 

5 Plaintiff seeks to strengthen his attack on the Avis contract 
by arguing that it contravenes the policy of the anti-trust laws. 
Plaintiff does not show how he is entitled to raise this issue, Ala¬ 
bama Power Co. v. Ickes, supra, and the assertion hardly appears 
to us well-founded on the facts. Donovan v. Pennsylvania Co., 
•199 U.S. 279 (1905); Black and White Taxicab & Transfer Co. v. 
Brown and Yellow Taxicab & Transfer Co., 276 U.S. 518 (1928); 
Skaggs v. Kansas City Terminal Ry., 233 Fed. (827 W.D. Mo. 
1916); see, also, Miami Beach Airline Service v. Crandon, 159 
Fla. 504, 32 So. 2d 153 (1947), and cases there cited. 
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port, is made respopsible for its care, operation, mainte¬ 
nance and protection, and is given the power to make such 
rules and regulations as he may deem necessary in the 
proper exercise of the foregoing responsibilities. He has 
issued a regulation which provides: 

“No person shall engage in any business or commer¬ 
cial activity of any nature whatsoever on the airport 
except with the approval of the Administrator or Air¬ 
port Director and under such terms and conditions as 
may be prescribed.’’ 14 Code Fed. Regs. § 570.84 (Rev. 
1952). 

Relying on the regulation and on their statutory powers the 
defendants are seeking to force plaintiff to comply with the 
conditions set forth in their letter of July 23, 1954, sum¬ 
marized above, in delivering cars to incoming air pas¬ 
sengers. 

Prior to July, 1954, plaintiff used the publicly-accessible 
areas for the delivery of cars to arriving passengers, pur¬ 
suant to reservations previously made, in the manner we 
have described. Defendants did not then consider that 
their regulations, which had been in effect for many years, 
prohibited or restricted the right of plaintiff so to deliver 
cars to customers. The three-year exclusive concession 
granted to Avis in July, 1954, does not in terms preclude 
plaintiff from delivering cars to customers who have made 
arrangements for such delivery prior to their arrival. And 
defendants even now are not seeking to ban all deliveries 
of cars at the Airport by plaintiff, pursuant to a prior 
reservation or contract. They are endeavoring to do so 
only where the delivery involves the execution of any docu¬ 
ment or receipt or the payment of a deposit. Where a 
paper is to be signed or money is to be paid, both passenger 
and plaintiff’s employee must, under defendants’ proposed 
conditions, leave the Airport property to effect delivery of 
the car. Such conditions plainly make it difficult, if not 
impossible, for plaintiff to effect delivery of cars without 
exposing both the passengers and plaintiff’s employees to 
excessive and unreasonable inconvenience and delay. There 
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is no showing that plaintiff’s use of the public space at the 
Airport, either in the building or on the roadways and park¬ 
ing spaces, has unduly congested the premises or interfered 
with its proper administration. 6 The fact that plaintiff has 
delivered cars for a number of years prior to 1954 in the 
same way without the imposition of the restrictions now 
proposed indicates rather strongly, in the absence of some 
contrary proof, that the restrictions are not related to the 
proper administration of the Airport. It may be that they 
are caused by an unduly narrow interpretation of the de¬ 
fendants’ contract with Avis, and perhaps a desire to aid 
Avis beyond the obligation undertaken under a proper con¬ 
struction of the contract terms, by putting technical diffi¬ 
culties in the way of an activity which defendants do not 
desire entirely to forbid. We entertain the greatest doubt 
on the facts before us as to whether the acts performed by 
the plaintiff and his customers in effecting the delivery of 
the car constitute the ** rental of driverless cars on the Air¬ 
port” which defendants have obligated themselves toward 
Avis to prevent. Of course, whether this is so, can only be 
resolved ultimately at a trial in the District Court. 7 


6 Plaintiff seeks to use the public address system—through the 
personnel of the airlines—for the paging of his own arriving cus¬ 
tomers. This on the average is said to occur only three or four 
times a day. The policy adopted by the Airport Director and 
the airlines for use of the loud speaker system states: “Paging of 
individual passengers by name shall be discouraged, and in any 
event shall be at the minimum possible.” To what extent the de¬ 
fendants may be entitled to prevent use of the system by plaintiff 
is a question which need not be decided at this time, but should 
await a trial. 

7 While the present case was pending in this court, one of plain¬ 
tiff’s drivers was brought to trial in the United States District 
Court for the Eastern District of Virginia. See text connected to 
footnote 3, supra. On January 27, 1955, that court acquitted him 
on the ground that the delivery of cars in the manner outlined 
above did not amount to carrying on a business or commercial 
activity requiring approval of the Administrator or Airport Direc¬ 
tor within the intent of the regulation. 14 Code Fed. Regs. § 570.84 

(Rev. 1952); United States v. Jenkins (Criminal No. 3065),- 

F. Supp.-(E.D. Va. 1955). At the present stage we need not, 
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We think that the plaintiff has made at least a prima facie 
showing that he is being subjected to unreasonable restric¬ 
tions in the delivery of driverless cars to customers at the 
Airport, an activity which the defendants concede the plain¬ 
tiff has the right to perform. Such conduct on the part of 
Government officials, if it actually has occurred, would be 
capricious and arbitrary. Where there is a threat of injury 
resulting from capricious or arbitrary performance of the 
regulatory functions of a Government agency, the Federal 
courts have in a wide variety of situations been ready to 
grant relief. Embassy Dairy v. Camalier, 93 U.S. App. D.C. 
364, 211 F. 2d 41 (1954); B. F. Goodrich Co. v. Federal 
Trade Commission, 93 U. S. App. D. C. 50, 208 F. 2d 829 
(1953); Patton v. Administrator of Civil Aeronautics, 217 
F. 2d 395 (9th Cir. 1954); cf. West Coast Exploration Co. 
v. McKay, 93 U. S. App. D. C. 307, 316-18, 213 F. 2d 582, 
591-92, cert, denied, 347 U. S. 989 (1954). The Patton case 
is particularly relevant because there the Administrator of 
the Fairbanks International Airport was enjoined from 
preventing the plaintiff, who ran tourists busses for prepaid 
tours, from picking up incoming members of such tours at 
the Airport, on the ground that an exclusive concession for 
taxicab service had been granted to another company. We 
do not need to determine for the purposes of the instant 
case whether plaintiff has standing to sue under Section 10 
of the Administrative Procedure Act, 5 U. S. C. § 1009 
(1951), as a person suffering a legal wrong, i.e., the arbi¬ 
trary destruction of his business, or whether the court may 
proceed in the exercise of its general equitable powers. 
Suffice it to say, that where, as here, there is a prima facie 
showing of arbitrariness on the part of Government officials 
in regulatory action taken by them, sufficient to threaten 


and do not, pass on the question discussed in the District Court’s 
opinion in that case. Defendants undoubtedly possesses broad 
powers in relation to automobile and personal traffic at the Air¬ 
port, and to the use of space. The real issue here, which we find 
sufficiently raised by the complaint, is not so much the extent of 
defendants’ authority in the abstract, but the reasonableness of its 
exercise in relation to the appellant. 
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substantial injury to the party affected, the injured party 
is entitled to be heard. 

We continued in full force and effect until further order 
of this court the temporary restraining order of the District 
Court, forbidding defendants from interfering with plain¬ 
tiff’s business. We are issuing with this decision an order 
terminating the stay as of the tenth day after the issuance 
of the mandate of this court. We leave it to the District 
Court to determine whether or not a restraining order 
should be issued pending further proceedings in that court. 

The District Court erred in dismissing plaintiff’s com¬ 
plaint insofar as it seeks an injunction against arbitrary 
interference with the delivery of driverless cars by defend¬ 
ants. Accordingly, the decision of the District Court is 

Reversed and the case remanded for proceedings not 
inconsistent with this opinion. 

! Filed July 1,1955. Harry M. Hull, Clerk. 

UNITED STATE DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil Action No. 3752-54 

Harry Friend, d/b/a Hertz Drive-Ur-Self System, 

PLAINTIFF 


v. 

Frederick B. Lee, et al., defendants 
Answer 
First Defense 

The complaint fails to state a claim upon which relief may 
be granted. 

Second Defense 

Answering the numbered paragraphs of the complaint, the 
defendants aver: 

• • • • • 
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Wherefore, defendant demands judgment together with 
the costs of this suit. 


Leo A. Rover, 
United States Attorney. 


Affidavit 

I, Bennett H. Griffin of W-1031 Arlington Towers, Ar¬ 
lington, Virginia, being first duly sworn do depose and say 
as follows: 

That I am the Director of the Washington National Air¬ 
port located in Arlington County, Virginia; 

That I have read the complaint in the above entitled case 
and am familiar with the general subject matter touched 
upon therein; 

That deponent from personal observation knows that 
plaintiff has been conducting, through his agents, a business 
on the Washington National Airport not merely by deliver¬ 
ing cars to the Airport pursuant to contracts or even reser¬ 
vations made at places other than the Washington National 
Airport, but has also been entering into contracts with his 
customers, turning over possession of his automobiles, col¬ 
lecting money for the rental thereof, and receiving such au¬ 
tomobiles back from his customers at the Airport; 

That deponent has at various times talked with either the 
plaintiff or his representatives concerning his operations 
of a rent-a-car business on the Airport; that as early as April 
25,1951, deponent informed plaintiff’s attorney and a mem¬ 
ber of the plaintiff’s firm that the plaintiff had been engag¬ 
ing in activity on the Airport in violation of Airport regula¬ 
tions, and the manner and extent of these violations were 
discussed with plaintiff’s representatives at that time; 

That neither deponent, as Airport Director, nor any mem¬ 
ber of his staff, insofar as deponent is aware, have ever 
conceded that the plaintiff has a right to conduct a business 
on the Airport; that deponent has at various times at¬ 
tempted, for the benefit and convenience of airline passen¬ 
gers, to conclude with the plaintiff an acceptable arrange¬ 
ment whereby the plaintiff would be enabled to deliver cars 
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to airline passengers who had made contracts or reserva¬ 
tions at places other than the Washington National Airport; 
that these attempts to settle the differences between the 
plaintiff and deponent have in no way constituted acquies¬ 
cence on the part of deponent in the actions of plaintiff in 
operating his rent-a-car business on the Airport but were 
attempts by administrative means to have the plaintiff com¬ 
ply with Airport regulations so as to preclude the necessity 
for judicial action to enforce them, but to this date deponent 
has been unable to achieve this result administratively; 

That the public address system installed at the Washing¬ 
ton National Airport and owned by the United States Gov¬ 
ernment is used only by the Government for its own use and 
by the scheduled air carriers having contracts with the 
Government for the use of the Airport, and that such pub¬ 
lic address system is not permitted to be used by the public 
or other concessionaires including the Avis Rent-a-Car con¬ 
cessionaire, at any time, except as has been required by an 
order of this Court and an order of the United States Court 
of Appeals; 

That approximately 547 scheduled airline arrivals and 
departures are operated on the Airport every 24 hours; 
that the number of announcements made by the scheduled 
air carriers over the public address system for such flights 
amounts to approximately 1,641 each day or an average of 
approximately 68 announcements each hour; that in a peak 
hour as many as forty scheduled air carrier arrivals and 
departures have been operated at the Airport resulting in 
approximately 120 announcements made by the carriers dur¬ 
ing such peak hour period; that in addition thereto special 
announcements are made by the air carriers relating to other 
business of theirs and announcements by the Government 
in connection with its administration of the Airport; that 
this load on the public address system at the Airport has 
required deponent to restrict the type and kind of an¬ 
nouncements to be made by the scheduled air carriers over 
the public address system and the elimination of all excess 
verbiage describing the different flights of the air carriers 
so that only the absolute minimum of words are permitted to 




be used in the announcement of each flight in order that all 
flights may be announced over the system; and that these 
various restrictions were placed upon the use of the public 
address system by deponent on May 28, 1953, June 5, 1953 
and July 2, 1954. 

Bennett H. Griffin. 

! Intervenors ’ Exhibit A 

Filed July 25, 1955—Harry M. Hull, Clerk 
Agreement 

i Between 

Warren E. Avis 
and the 

United States of America 
For the Operation of a 
“Rent-A-Car” Concession 
at the 

Washington National Airport 
Effective: July 16, 1954 

Agreement, in triplicate original, made as of the 16th day 
of July 1954 by and between the United States of America 
(hereinafter referred to as the ‘‘Government”), repre¬ 
sented by the Airport Director, the contracting officer exe¬ 
cuting the agreement, and Warren E. Avis (hereinafter 
referred to as the “Contractor”). 

WITNESSETH: 

Whereas, the Government is the owner of the Washington 
National Airport; and 

Whereas, the Contractor is desirous of operating a 
“Rent-a-Car” concession on the said Airport; 

Now, Therefore, In consideration of the premises and in 
consideration of the charges, fees, covenants and agree¬ 
ments contained herein, the parties hereto agree as follows: 
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Article I —Rights of Contractor 

The Government hereby grants unto the Contractor, sub¬ 
ject to all the terms, conditions, and covenants of this 
agreement, the exclusive right, power, privilege and au¬ 
thority to conduct and operate a “Rent-a-Car” business or 
concession on the Airport. The Government agrees that it 
will not during the term of this agreement grant to anyone 
else, other than the Contractor, rights similar to these 
granted herein for the operation of a “Rent-a-Car” busi¬ 
ness or concession at the Airport. The Government will 
not permit any rental of driverless cars on the Airport 
except by the Contractor during the term of this agree¬ 
ment. 

The Government hereby grants unto the contractor the 
right to occupy and use the space located at the North main 
lobby entrance to the Terminal building, and the parking 
spaces and garage area now assigned to the Contractor 
and used by him for the term of this Agreement and shall 
endeavor to locate for the contractor additional or more 
suitable counter, parking and garage space. 

Article II —Term of Agreement 

The Contractor shall have and exercise the exclusive 
right, power, privilege and authority granted in Article I 
hereof for a period beginning July 16, 1954, and ending 
July 15, 1956, both dates inclusive. 

Article III —Charges and Fees 

1. The Contractor agrees to pay the Government a mini¬ 
mum guarantee of $31,500 per contract year, prorated on a 
monthly basis, and payable in advance on the 16th day of 
each month during the term hereof. 

2. In addition to the above charges and fees the con¬ 
tractor agrees to pay the Government charges and fees 
equal to fifteen and one-half per cent (15*4%) of the gross 
receipts derived by the Contractor during the term of this 
agreement from his operation of a “Rent-a-Car” business 
or concession at the Airport that exceed $200,000. per con¬ 
tract year. The Contractor shall make available to the 
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Government on the first day of September of each con¬ 
tract year commencing on September 1, 1955, a certified 
statement showing the gross receipts from his operations 
under this agreement for the preceding contract year, and 
the charges and fees payable under the terms of this sec¬ 
ond paragraph of this Article III shall be based upon the 
amounts so certified and shall accompany such certified 
statement, provided however, that if such certified state¬ 
ment is found to be incorrect or false any additional sum 
finally determined to be due the Government shall imme¬ 
diately be paid by the Contractor and any amount found to 
have been overpaid by the Contractor shall be refunded to 
the Contractor or credited against the next monthly pay¬ 
ment or payments due under the first paragraph of this 
Article III. 

If this agreement is terminated by the Government for 
any reason which is not the fault of the Contractor, prior 
to the end of any such contract year, the Government shall 
only be entitled to a pro-rata share of the minimum guar¬ 
antee provided for in this Article III, based upon the actual 
number of months of operation during the contract year 
in which the termination became effective. 

Article IV —Undertakings of the Contractor 

The Contractor covenants and agrees: (a) To provide at 
his own cost and expense all equipment necessary for the 
conduct of his business on the Airport; (b) To display no 
signs, advertising or other similar matter unless prior 
approval has been obtained from the Airport Director; (c) 
Not to assign this agreement without the written consent 
of the Airport Director; (d) To observe and obey all rules 
and regulations which are now in force or which may from 
time to time during the term of this agreement be pro¬ 
mulgated by the Administrator for the care, operation, 
maintenance and protection of the Washington National 
Airport; and (e) To maintain and keep current such an ac¬ 
counting system as may be deemed necessary by the Airport 
Director to correctly determine the monthly amount of fees 
and charges to be paid by the Contractor to the Govern¬ 
ment. 
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Article V —Cancellation by the Government 

The Government shall have the right to terminate this 
agreement in its entirety immediately upon the happening 
of any of the following events: 

1. Filing by or against the Contractor of any petition in 
bankruptcy, or the filing of any petition for the ap¬ 
pointment of a receiver or trustee for the assets or 
business of the Contractor; 

2. The making by the Contractor of any general assign¬ 
ment for the benefit of creditors; 

3. The occurrence of any act which operates to deprive 
the Contractor permanently of the rights, powers, and 
privileges necessary for the proper conduct and opera¬ 
tion of his business granted herein; 

4. The abandonment and discontinuance of the operations 
of the Contractor; 

5. The failure by the Contractor to perform, keep, and 
observe any of the terms, covenants, and conditions 
herein contained on the part of the Contractor to be 
performed, kept, or observed after the expiration of 
thirty (30) days from the date written notice has been 
given to the Contractor by the Government to correct 
such default or breach. 

In the event of such termination, the Government shall 
have the right at once and without further notice to the 
Contractor to eject, oust, remove, or expel the Contractor 
and his business, by force or otherwise, and with or without 
legal process to expel, oust and remove any and all goods 
and chattels belonging to the Contractor that may be found 
within or upon the Airport, without being liable to prose¬ 
cution or to any claim for damages therefor. Upon such 
termination by the Government, all rights, powers and priv¬ 
ileges of the Contractor hereunder shall cease, and the 
Contractor shall immediately vacate any space occupied by 
him on the Airport and shall make no claim of any kind 
whatsoever against the Government its agents or repre¬ 
sentatives by reason of such termination or any act inci¬ 
dent thereto. 
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If, however, a petition in bankruptcy or a petition for the 
appointment of a receiver or trustee shall be filed against 
the Contractor, and if the Contractor shall within sixty 
(60) days have the same denied, vacated, or set aside, or if 
such a receiver or trustee shall be appointed and the Con¬ 
tractor shall within sixty (60) days after such appointment 
have the same vacated, terminated or set aside, then and in 
either of said events this agreement shall be reinstated, if it 
has been terminated by the Government, as if there had 
been no breach, provided the Contractor shall within five 
(5) days after the denial, vacating, or setting aside of such 
petition or the vacating, termination, or setting aside of 
such appointment, pay or discharge any and all sums of 
money which may have become due under said agreement 
in the interim and shall then remain unpaid and shall like¬ 
wise fully perform and discharge all other obligations which 
may have accrued or become due and payable in the interim. 

The Government, in addition to any other rights of termi¬ 
nation, may terminate this agreement in its entirety by 
thirty (30) days’ written notice in the event that the 
premises shall be required for the use of the United States 
in the interests of National Defense. 

The acceptance of charges and fees by the Government 
for any period, or periods, after a default of any of the 
terms, covenants, and conditions herein contained to be per¬ 
formed, kept, and observed by the Contractor, shall not be 
deemed a waiver of any rights on the part of the Govern¬ 
ment to terminate this agreement for failure by the Con¬ 
tractor so to perform, keep, or observe any of the terms, 
covenants, or conditions hereof to be performed, kept and 
observed. No waiver by the Government of default on the 
part of the Contractor of any of the terms, covenants, or 
conditions hereof to be performed, kept, and observed by 
the Contractor shall be construed to be or act as a waiver of 
any subsequent default, of any such terms, covenants and 
conditions. 
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Article VI— Government's Right to Inspect Boohs and 

Records 

The Administrator and his duly authorized agents and 
the Comptroller General and his duly authorized agents 
shall have the right to examine and inspect the books and 
other records of the Contractor kept and maintained by the 
Contractor with respect to his operation at the Airport 
to determine the gross receipts, and to inspect and examine 
the totals showing the gross receipts for each month. Such 
inspection and examination may be performed at a reason¬ 
able time, or times, at intervals of not less than two (2) 
weeks. 

Article VII— Participation in Contract 

The Contractor agrees that no Member or Delegate to 
Congress, or Resident Commissioner, shall be admitted to 
any share or part of this agreement, or to any benefit that 
may arise therefrom, but this provision shall not be con¬ 
strued to extend to this agreement if made with a cor¬ 
poration for its general benefit. 

Article VIII— Notices 

Notices to the Government provided for herein shall be 
sufficient if sent by registered mail, postage prepaid, ad¬ 
dressed to the Director, Washington National Airport, 
Washington 1, D. C.; and notices to the Contractor if sent 
by registered mail, postage prepaid, addressed to Warren 
E. Avis, 12625 Grand River Avenue, Detroit 4, Michigan, 
or to such other respective addresses as the parties may 
designate in writing from time to time. 

Article IX— Warranty Against Soliciting 

The Contractor warrants that no person or agency has 
been employed or retained to solicit or secure this contract 
upon an agreement or understanding for a commission, per¬ 
centage, brokerage, or contingent fee, excepting bona fide 
employees or bona fide established commercial agencies 
maintained by the Contractor for the purpose of securing 
business. For breach or violation of this warranty, the 
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Government shall have the right to annul this contract with¬ 
out liability or in its discretion to require the Contractor 
to pay, in addition to the contract price or consideration, 
the full amount of such commission, percentage, brokerage, 
or contingent fee. 

Article X —Liability of Contractor 

The Contractor shall assume all risks incident to or in 
connection with his business to be conducted hereunder, 
and shall be solely responsible for all accidents or injuries 
to persons or property caused by his operation of a ‘‘Rent- 
a-Car” concession at the Airport, and the Contractor will 
indemnify, defend and save harmless the Government from 
any penalties for violation of any law, ordinance, or regu¬ 
lation affecting or having application to the operation of the 
business of the Contractor, and from any and all claims, 
suits, losses, damages for injuries to persons or property of 
whatsoever kind or nature arising directly or indirectly out 
of the operation of such business or resulting from careless¬ 
ness, negligence or improper conduct of the Contractor or 
any of his agents or employees. 

Article XI —Definitions 

As used in this agreement, unless the context otherwise 
requires: 

1. The term “Administrator” shall mean the Adminis¬ 
trator of Civil Aeronautics in the Department of Com¬ 
merce, or such other officer, agency or agencies of the Fed¬ 
eral Government having similar jurisdiction from time to 
time over the Airport. 

2. The term “Airport Director” as used in this agree¬ 
ment shall be construed as referring to the person desig¬ 
nated and appointed by the Administrator as the official in 
charge of the Airport. 

3. The term “Airport” shall mean the Washington Na¬ 
tional Airport. 
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4. The term “Gross Receipts” shall include all receipts 
of the Company derived from the Contractor’s operations 
under this agreement. 

United States of America 

By. 

Airport Director 

Warren E. Avis 


Witness 


United States District Court for the district of 

Columbia 

Civil Action No. 3752-54 

Statement of Issues, Findings of Fact, and Conclusions 

of Law 

Harry Friend, doing business as Hertz Driv-ur-self 
System, Licensee, plaintiff, 


vs. 

i Frederick B. Lee, et al, defendants, 

and 

Avis Rent-a-Car System, et al, intervenors 
Filed November 8, 1955. Harry M. Hull, Clerk 

The issues for determination by the Court in the cause 
of action between Plaintiff and Defendants are set out in 
the decision of the United States Court of Appeals for 
the District of Columbia in the case of Friend v. Lee, 221 
F.2d, 96. Said issues are as follows: 

The Issues Between Plaintiff and Defendants: 

1. Do the acts performed by the Plaintiff and his 
customers in effecting the delivery of the car constitute 
the “rental of driverless cars on the Airport” which 
Defendants have obligated themselves toward Avis 
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(Intervenor) to prevent? (Footnote 7, pp. 101-2) 

2. Are the Defendants interpreting and applying the 
regulations adopted for the administration of the Air¬ 
port in a capricious and arbitrary manner which pre¬ 
vents the Plaintiff from using the public facilities of 
the Airport in ways which should be open to any citi¬ 
zen? (Page 101) 

3(a) Is Plaintiff being subjected to unreasonable 
restrictions in the delivery of driverless cars to custo¬ 
mers at the Airport? (Page 102) 

3(b) Are the Defendants reasonable in the exer¬ 
cise, in relation to the Plaintiff, of their broad powers 
in relation to automobile and personal traffic at the 
Airport? (Footnote 7, p. 102) 

The Issues between Intervenors and Plaintiff result 
from the allegations set out in Intervenors’ Counterclaim 

The Issues Between Intervenors and Plaintiff: 

1. Has Plaintiff, acting with the full knowledge of 
the exclusive rights of Avis and National Truck Rental 
Inc., Intervenors, to operate the only driverless car 
rental business at the Washington National Airport 
under exclusive concession agreement, interfered with 
the contract and property rights of Avis, Assignor on 
the premises of the Airport for the purpose of operat¬ 
ing a driverless rent-a-car business? 

2. Have the Intervenors suffered, are they now suf¬ 
fering and will they suffer in the future, irreparable 
damage and loss of reputation and good will for which 
there is no remedy at law by reason of the actions of 
the Plaintiff referred to in Issue No. 1 between In¬ 
tervenors and Plaintiff? 

Findings of Fact 

Pursuant to Rule 52 of the Federal Rules of Civil 
Procedure the Court makes the following findings of 
fact: 

Findings of Fact on the Issues Between Plaintiff 
and Defendants as above set forth and numbered 



30 


under caption “The issues between Plaintiff and De¬ 
fendants”. 

1. The Court Finds in the negative on the question 
involved in Issue No. 1, except if and when the delivery 
of driverless cars on the Airport involves, is associated 
with or is accompanied by the following: (1) inter¬ 
ference by Plaintiff, or any of his agents or represen¬ 
tatives, with the conduct of the business of the Wash¬ 
ington Airport, or of any Air Line or of any conces¬ 
sionaire on said Airport or of any customers of such 
Air Line or of such concessionaire, by causing un¬ 
usual congestion or delay to said Airport, to said Air 
Line, to said concessionaire, or to any customer or 
customers thereof, as a result of the use of any fa¬ 
cility or facilities of the Washington Airport, includ¬ 
ing roadways, parking spaces and spaces set aside for 
the loading and unloading of passengers respectively 
into and from automobiles, and for the loading and 
unloading of baggage, respectively into and from auto¬ 
mobiles and trucks, or as a result of the use by Plaintiff 
or any of his agents or representatives of any facility 
or facilities such as counters, of any Air Line or of 
any concessionaire on the Washington Airport; or, 
(2) interference by Plaintiff, or any of his agents 
or representatives, with the conduct of the business 
of the Washington Airport as a result of the execution 
or delivery of papers by Plaintiff’s agents to Plain¬ 
tiff’s customers or the payment or receipt of money, 
respectively to or by Plaintiff’s agents incident to 
the delivery or return delivery of driverless automo¬ 
biles, or as a result of the ascertainment of the mileage 
registration on the speedometers or of the examina¬ 
tion of spare tires on any of Plaintiff’s driverless auto¬ 
mobiles, incident to said delivery or return of said 
automobiles. 

2. The Court Finds in the affirmative as to the ques¬ 
tion involved in Issue No. 2, subject to the same excep¬ 
tions as are set forth in Finding of Fact No. 1, supra. 

3(a) The Court Finds in the affirmative as to the 
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question involved in Issue No. 3(a), subject to the 
same exceptions as are set forth in Finding of Fact 
No. 1, supra. 

3(b) The Court Finds in the negative as to the ques¬ 
tion involved in Issue No. 3(b), subject to the same ex¬ 
ceptions as are set forth in Finding of Fact No. 1, 
supra. 

Findings of Fact on the Issues Between Intebvenob 

and Plaintiff 

1. The Court Finds that the evidence establishes 
that the Plaintiff has solicited drive-yourself automo¬ 
bile rental business on the Washington Airport and 
that in that manner and to that extent Plaintiff has 
interfered with the contract and property rights of 
Intervenors on the premises of the Airport for the pur¬ 
pose of operating a driverless rent-a-car business. 

2. The Court Finds in the affirmative as to the ques¬ 
tion involved in Issue No. 2 between Intervenors and 
Plaintiff. 

Conclusions of Law 

The Court Concludes as a Matter of Law, upon the 
basis of the above Findings of Fact in relation to the 
issues between Plaintiff and Defendants, that Plaintiff 
has suffered, is suffering now, and will continue to suffer 
irreparable damage for which there exists no adequate 
remedy at law and that Plaintiff is entitled to have De¬ 
fendants permanently enjoined against the continuance of 
the acts and things on the part of Defendants which are 
referred to in the Court’s Findings of Fact on the issues 
between Plaintiff and Defendants, subject to the exceptions 
set forth in said Findings of Fact. 

The Court Further Concludes as a Matter of Law, upon 
the basis of the above Findings of Fact in relation to the 
issues between the Intervenors and Plaintiff, that the In¬ 
tervenors have suffered, are suffering now and will suffer 
in the future irreparable damage and loss of reputation 
and good will and that Intervenors are entitled to have 
Plaintiff permanently enjoined against the continuance 
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of the acts and things on the part of Plaintiff which are 
referred to in the Court’s Findings of Fact on the issues 
between Intervenors and Plaintiff. 

Charles F. McLaughlin, 

Judge. 


United States District Court 
for the District of Columbia 

Civil Action No. 3753-54 

Harry Friend, doing business as Hertz Driv-Ur-Self 
System, Licensee, plaintiff 

v. 

Frederick B. Lee, et al, defendants 

and 

Avis Rent-a-Car System, et al, intervenors 
Filed November 8,1955—Harry M. Hull, Clerk 

Order 

The Court having heard the testimony and having fully 
considered said testimony and the evidence adduced in 
court, including all exhibits and stipulations introduced 
by Plaintiff, Defendants and Intervenors, and the Court 
having heard and considered arguments of counsel and 
having made Findings of Fact and Conclusions of Law 
based thereon, and being fully advised in the premises, 

It is Ordered By the Court That Defendants Be and 
Same Are Herewith and Hereby Permanently Enjoined 
from interfering with Plaintiff in the delivery of driverless 
cars to the Washington Airport except if and when such 
delivery of driverless cars to said Airport involves, is asso¬ 
ciated with or is accompanied by the following: (1) inter¬ 
ference by Plaintiff, or any of his agents or representa¬ 
tives, with the conduct of the business of the Washington 
Airport, or of any Air Line or of any Concessionaire on said 
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Airport or of any customers of such Air Line or of such 
concessionaire, by causing unusual congestion or delay to 
said Airport, to said Air Line, to said concessionaire, or 
to any customer or customers thereof, as a result of the use 
by Plaintiff, or any of his agents or representatives, of 
any facility or facilities of the Washington Airport, in¬ 
cluding roadways, parking spaced and spaces set aside for 
the loading and unloading of passengers, respectively into 
and from automobiles and for the loading and unloading 
of baggage, respectively into and from automobiles and 
trucks, or as a result of the use by Plaintiff, or any of his 
agents or representatives, of any facility or facilities, such 
as counters, of any Air Line or of any concessionaire on the 
Washington Airport or, (2) interference, by Plaintiff or any 
of his agents or representatives, with the conduct of the 
business of the Washington Airport as a result of the exe¬ 
cution or delivery of papers by Plaintiff’s agents to Plain¬ 
tiff’s customers or the payment or receipt of money, re¬ 
spectively to or by Plaintiff’s agents or representatives in¬ 
cident to the delivery or return of driverless automobiles, 
or as a result of the ascertainment of the mileage regis¬ 
tration on the speedometers or of the examination of spare 
tires on any of the Plaintiff’s driverless automobiles, inci¬ 
dent to said delivery or return of said automobiles. 

It is Further Ordered By the Court That Plaintiff is 
Herewith and Hereby Permanently Enjoined From so¬ 
licitation, by Plaintiff or any of his agents or representa¬ 
tives, of drive-yourself automobile rental business on the 
Washington Airport or the performance of any acts or the 
doing of any things, including using or obtaining the use 
of the loud speaker system on the Washington Airport, to 
further or effectuate the said solicitation of said business bv 
Plaintiff on the Washington Airport. 

The within order entered this 8th day of November, 1955. 

Charles F. McLaughlin, 

Judge . 
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Motion to Amend and Make Additional Findings 

Come now the defendants and by their attorney, the 
United States Attorney, move this Honorable Court to make 
additional findings of fact and conclusions of law and amend 
the “Statement of Issues, Findings of Fact and Conclusions 
of Law” and Order filed herein on November 8,1955. 

Leo A. Rover 
United States Attorney 

Defendants' Proposed Additional Findings op Fact 

1. Plaintiff is engaged in the business of renting driver¬ 
less cars under a franchise from Hertz Driv-Ur-Self Sys¬ 
tem. (Tr. 84, 85). 

2. Plaintiff has been the local licensee of Hertz continu¬ 
ously since 1931 under various franchise arrangements. 
(Tr. 85). 

3. Under the license agreement of April 26, 1954, the one 
under which the plaintiff is presently operating, plaintiff 
has been licensed by Hertz to conduct the vehicle-renting 
business in the City of Washington, D. C., and at the Wash¬ 
ington National Airport. (Tr. 86). 

4. Plaintiff pays out-of-town representatives (such as 
travel agencies for soliciting customers to rent driverless 
cars from him on the Washington National Airport. 

5. Plaintiff contributes substantial sums of money to na¬ 
tionally advertise the fact that an airline passenger may 
make a prior arrangement to rent a driverless car from the 
plaintiff on the Washington National Airport. 

6. This prior arrangement is nothing more than a reser¬ 
vation, revokable at will. 

7. Plaintiff uses Airline employees as his agents to page 
incoming passengers on behalf of his drivers over the Gov¬ 
ernment-owned public address system and to page his 
drivers if requested by other persons. 

8. Plaintiff uses Airline employees as his agents to ac¬ 
cept the return of cars rented by customers of his who de¬ 
sire to terminate their rental on the Airport. These em¬ 
ployees take the keys to the car and the parking lot check 
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from the plaintiff’s customer and hold them until requested 
by one of plaintiff’s drivers to release them to him. Plain¬ 
tiff gives airline personnel a discount on cars they may rent 
from him. (Tr. 266). 

9. Plaintiff parks his cars for rental on the public park¬ 
ing lot, thereby using, for commercial purposes, area set 
aside for the non-commercial use of the public. 

10. Plaintiff receives preferential treatment over the 
public in that his cars for rental are parked on the public 
parking lots when such lots are closed to the ordinary 
public. 

11. Plaintiff parks his motorcycles in the public parking 
lots on the Airport without charge. These motorcycles are 
used by plaintiff’s drivers to return contracts for renting 
driverless cars entered into on the Airport, and related 
papers and deposits if any to plaintiff’s main office in Wash¬ 
ington, D. C., to deliver plaintiff’s cars to the public park¬ 
ing lot from whence they may be rented to customers, and 
return the driver to the main office, and to take plaintiff’s 
drivers to the Airport to pick up cars left on the public 
parking lot by customers. 

12. The public parking facilities on the Airport are over¬ 
burdened in taking care of the needs of the ordinary public, 
and are further taxed by the commercial use of these facili¬ 
ties by plaintiff. 

13. Plaintiff rents cars on the Airport to persons who 
have made arrangements for such rental prior to their ar¬ 
rival on the Airport. 

14. Plaintiff rents cars on the Airport to persons who 
have not made arrangements for such rental prior to their 
arrival on the Airport. (Tr. 319). 

15. Plaintiff rents cars to persons in contact with his 
agents on the Airport which cars are garaged on space set 
aside for the non-commercial use of the public. 

16. Plaintiff rents cars to persons in contact with his 
agents on the Airport by transporting a car to the Airport 
from Washington, D. C., when there is no car available for 
rental on the public parking lots. 
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17. Plaintiff, through his agents, actively solicits busi¬ 
ness on the Airport proper. (Tr. 485). 

18. Plaintiff solicits business for himself on the Airport 
by national advertising. 

19. Plaintiff solicits business on the Airport proper, by 
requiring each new customer, as a condition precedent to 
getting a car, to sign an application for Hertz car-rentals 
from time to time in the future. 

20. Plaintiff solicits business for himself on the Airport 
through arrangement with travel agencies throughout the 
country whereby plaintiff pays the agency that gets him the 
business 10% commission on the business so obtained. (Tr. 
203, 205). 

21. Plaintiff solicits business for himself on the Airport 
through local travel agencies and hotels. (Tr. 203). 

22. Plaintiff uses facilities on the Airport in a manner in 
which such facilities are not available to the traveling 
public. 

23. Plaintiff parks his cars as an incident to his business 
and for commerce purpose, in spaces set aside for public 
parking. 

24. Plaintiff parks his cars in lots when the public is pre¬ 
vented from doing so. 

25. Plaintiffs cars occupy spaces which could otherwise 
be used by the public. 

26. Plaintiff parks motorcycles in the public parking area 
without the charge paid by the members of the public. 

27. Plaintiff’s cars are given parking spaces near the 
Airport buildings, spaces that otherwise would be avail¬ 
able for the public. (Tr. 336). 

28. Plaintiff, in the course of conducting the business 
of renting driverless cars, will accept the return of his cars 
at the Airport. (Tr. 129, 215-216). 

29. Most of plaintiffs cars which are returned to him on 
the Airport are left on the public parking spaces until re¬ 
moved at convenience of plaintiff, Tr. 129, 215-216. 

30. On some occasions, and especially when customer is 
a cash customer, plaintiffs agent meets customer on the 
Airport and accepts the return of the car in person. Ar- 
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rangements are generally made so that meeting will occur 
at airline counter. (Tr. 130). 

31. When a car is left by customer on public parking lot, 
the keys and parking ticket are left for plaintiff at an air¬ 
line counter. The car is considered returned to plaintiff 
at the time it is so parked. Tr. 215-216, 217, 243, 264. 

32. Plaintiff pays the parking fee on cars left on lot by 
customers. Tr. 218. 

33. The business of renting driverless cars on the Airport 
was exceedingly small in 1949. It has progressed each 
year in volume. By 1955 it has become a substantial busi¬ 
ness. Tr. 282. 

34. In early 1953 complaints had been received by the 
management of the Airport against the manner of opera¬ 
tion of the plaintiff on the Airport. 

35. In early 1953 there was at least one conference be¬ 
tween plaintiff’s representatives and airport authorities 
at which plaintiff was advised that Airport regulations pro¬ 
hibited the conduct of business activities on the Airport 
without permission and that his activities were considered 
violative of that regulation. Tr. 473, 349. 

36. As early as May 1953 plaintiff was requested in writ¬ 
ing to discontinue his operations on the Airport. 

37. Plaintiff made no change in his manner of operating 
as a result of these requests. Tr. 286, 292-293. 

38. Plaintiff has never received the approval of the Ad¬ 
ministrator or Airport Director to engaged in any business 
or commercial activities of any nature whatsoever on the 
Airport. Tr. 293. 

39. Plaintiff stores cars overnight in public parking 
spaces as an incident to his business. Tr. 336. 

40. Plaintiff uses space specifically set aside for the lim¬ 
ited use of airline passengers loading, in the general con¬ 
duct of his business and specifically as an inspection area 
for spare-tire inspections, as a meeting place for his agents 
and prospective customers, as a place for the transaction 
of the many details of his business in renting cars, includ¬ 
ing but not restricted to monetary transactions, making of 
contracts, modifying contract terms and insurance pay- 
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ments, and a place for customers to turn in cars at the 
termination of the rental. 

41. Plaintiff’s use of the road space adjacent to the Air¬ 
port Baggage Room has caused congestion of the roadway- 
traffic in that area. Tr. 474-a. 

42. Plaintiff has maintained his cars in areas where park¬ 
ing is not permitted to anyone even the traveling public and 
the general public. For example, in crosswalks and spaces 
reserved for concessionaire limousines. (Tr. 474-a, 475). 

43. Plaintiff’s use of the public parking area to garage 
his cars used in his business activities on the Airport 
further congests already congested parking areas at the 
Airport. Tr. 475, 479. 

44. Plaintiff’s activities on the Airport constitute an in¬ 
creasing problem to the officials in administering the Air¬ 
port. Tr. 478, 479. 

45. Plaintiff maintains a man at the Airport in charge of 
his business activities thereon for periods of time varying 
with the amount of business he is doing. Tr. 486, 488, 515, 
547, 548, 549, 550, 551. 

46. Plaintiff’s agents, who drive previously reserved cars 
to the Airport, use the public parking area for storage, turn 
over keys and contracts, to man in charge of Airport busi¬ 
ness and return to office. The man at the Airport repre¬ 
sents plaintiff in the contract negotiations. Tr. 547-552. 

47. Employees of various airlines are plaintiff’s agents 
in the use of the public address system in the conduct of 
his car-rental business on the Airport. 

48. There is a heavy demand on the use of the public 
address system by necessary announcements in the busi¬ 
ness of the air carriers and the Airport officials. Tr. 477. 

49. Air carriers are the only concessionaires permitted 
to use the public address system except for an occasional 
use by Western Union for an urgent matter. Tr. 476. 

50. The driverless car company which has the concession 
contract at the Airport is not permitted the use of the public 
address system. Tr. 476. 

51. The public address system is so heavily loaded that 
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meetings have been held to try to arrange for the redaction 
of the load. Tr. 477. 

52. Plaintiff’s agents, by agreement with customers, and 
as a regular business procedure, meet customers who are 
returning cars on the Airport. 

53. Plaintiff’s agents terminate the rental under the con¬ 
tract, pay the customer what is returnable from his deposit 
or take from the customer what is due over the amount 
of the deposit. The computations upon which such pay¬ 
ments are based are performed on the Airport sometimes 
at the entrance to the public parking lot, sometimes on 
the roadway in front of the Baggage Room. 

Leo A. Rover, 

United States Attorney 


Order 

This cause having come on to be heard on the defendants’ 
motion to amend and make additional findings, and the de¬ 
fendants having filed defendants’ proposed additional find¬ 
ings of fact and the plaintiff having filed proposed addi¬ 
tional findings of fact upon the issues between plaintiff and 
defendant, and a proposed additional finding of fact upon 
the issues between intervenors and plaintiff, and the Court 
having considered the oral argument of counsel for the 
plaintiff and defendants, it is this 13th day of December, 
1955, 

Ordered that the defendants’ motion to amend and make 
additional findings be and the same is hereby denied and it is 

Further Ordered that defendants’ proposed additional 
findings of fact be and the same are hereby not accepted 
and it is 

Further Ordered that the plaintiff’s proposed findings 
of fact upon the issues between plaintiff and defendants and 
plaintiff’s proposed additional finding of fact upon the is¬ 
sues between intervenors and plaintiff be and the same are 
hereby denied, and it is 
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Further Ordered that the findings of fact previously 
filed herein by the Court are hereby confirmed. 

Charles F. McLaughlin, 

Judge. 


DEPENDANTS' EXHIBIT NO. 45 

Filed March 13,1956. Harry M. Hull, Clerk 

May 13, 1953 

CA 3752-54 Friend v. Lee, et al 

Mr. Harry Friend 
Hertz Driv-ur-Self System 
1319 L Street, N. W. 

Washington, D. C. 

Dear Mr. Friend: 

Following our meeting with you and Mr. Koplovitiz on 
Thursday, April 16, 1953, we have continued our investi¬ 
gation of the activities of your company at Washington 
National Airport. 

We have concluded from our investigation that your 
company is conducting a business on the Airport contrary 
to Government Rules and Regulations and in such manner 
as to be detrimental to the best interests of established 
business on the Airport and to the efficient and effective 
operation thereof. 

You are requested, therefore, to discontinue the opera¬ 
tion of your rent-a-car business on the Washington Na¬ 
tional Airport. 

Very truly yours, 

B. H. Griffin, 

Directory 

Washington 'National Airport , 


DEFENDANTS' EXHIBIT NO. 46 


Filed March 13, 1956. Harry M. Hull, Clerk 

Hertz Driv-ur-self System, Licensee 
World’s Largest Automobile Rental Service 
1319-21 L Street, N. W., Washington, D. C. 

National 8-5600 

Harry Friend, Proprietor 
Ferd Friend, Gen. Manager 

CA 3752-54 Friend v. Lee, et al 

Mr. B. H. Griffin, Director 
Washington National Airport 
Washington 1, D. C. 

Dear Mr. Griffin: 

This will acknowledge receipt of your letter dated May 
13, 1953. 

I assume that the meeting to which you refer in the first 
sentence of your letter, which was held on Thursday, April 
16,1953, was the meeting in your office which was attended 
by Mr. Ferd Friend and Mr. Koplovitz. 

I am completely at a loss to know in what way my com¬ 
pany is conducting a business on the Airport contrary to 
Government Rules and Regulations. I am not aware of 
anything which I have done or which has been done on my 
behalf which is detrimental to the best interests of estab¬ 
lished business on the Airport and to the efficient and ef¬ 
fective operation thereof. 

Please be assured that it is not my intention to violate 
or permit any of my employees to violate any law or 
any properly applicable rule or regulation of the govern¬ 
ment. I would appreciate it, therefore, if you will advise 
me specificially what government rules and regulations 
that you consider my company is violating and exactly 
what activity you are requesting me to discontinue on the 
Washington National Airport. 

Yours very truly, 

Hertz Driv-ur-self System, Lie., 

Harry Friend 
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DEPENDANTS’ EXHIBIT NO. 47 

Filed March 13, 1956. Harry M. Hull, Clerk 
CA 3752-54 Friend v. Lee, et al 

May 20, 1953 

Mr. Harry Friend 
Hertz Driv-ur-self System 
1319 L Street, N. W. 

Washington, D. C. 

Dear Sir : 

Reference is made to your recent letter in which you 
requested that I advise you specifically what government 
rules and regulations your company is violating at Wash¬ 
ington National Airport, and exactly what activity I am 
requesting you to discontinue. 

As I stated to you in my letter dated May 13,1953, it has 
been concluded from an investigation of your company’s 
operations that you are conducting a business on the Air¬ 
port without Government approval. Section 570.84 of the 
Regulations of the Administrator, Rules of the Washing¬ 
ton National Airport, prohibits anyone from engaging in 
any business or commercial activity of any nature whatso¬ 
ever on the Airport without the approval of the Admini¬ 
strator of Civil Aeronautics or the Airport Director. Con¬ 
sequently, your operations here on the Airport are in vio¬ 
lation of this Section of our rules and regulations. 

This entire matter was discussed in detail at a meeting 
held in my office on April 16, 1953, with Mr. Ferd Friend, 
General Manager of your Company, and Mr. Koplovitz, 
your attorney. I suggest that you obtain further details 
from either Mr. Ferd Friend or Mr. Koplovitz. 

If additional information is desired, I shall be happy to 
arrange a meeting with you upon receipt of your request. 

Very truly yours, 

1 B. H. Griffin, Directory 

Washington National Airport. 
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